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A Proposal to Revise the Constructive Service Statutes of 
Kansas by Amending Sections 60-2525, 60-2526, 
60-2527 of the General Statutes of 1935 


By Senator L. H. Ruppentuat, of the 28th District* 
McPherson, Kansas 


EXPLANATION 


It is proposed to revise Sections G. S. (1935) 60-2525, 60-2526, 60-2527, 
commonly known as the Constructive Service Statute, forming a part of the 
civil code of 1909. 

Because of the redundant and apparently conflicting provisions of the 
Statute there is no similarity of procedure required by examiners of titles in 
two or more localities, and there are frequently divergences of opinioni as to 
requirements under the Statute between examiners in, the same locality. 


The tendency, therefore, has been to include more, rather than less, un- 
necessary facts and information in both the Affidavit and Publication Notice 
until the result often is very involved and confusing. 


Some attorneys even incorporate the entire Petition in the Affidavit by 
attaching copy of the same thereto and including it as an exhibit. 


Since preparation of my first draft of the proposed amendments I have 
discussed this proposal with the bill drafter who prepared the Sections for 
the Committee charged with formulation of the 1909 Code. Upon inquiry I 
learned that G. S. 60-2525, which, if analyzed carefully appears to state sev- 
eral propositions, or the same proposition in several different ways, was merely 
a collection of several previously existing Session Laws pertaining to Con- 
structive Service. 

* Proposal made to Kansas Legislative Council. 
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The bill drafter quoted each of them verbatim for submission to the Com. 
mittee with the expectation that the wording of the several sections, as quoted, 
would be made the basis of a revised and simplified section. 


Unfortunately the committee, through oversight, or lack of time, per- 
mitted the same to go into the bill without change, and they became law as 
part of the 1909 Civil Code of Procedure. 


The form of the following Proposed Amendments is an attempt to ab. 
breviate and to re-word the existing Sections without amplification of mean- 
ing other than to express definitely in certain instances what has been taken 
to be the implied meaning. 

It is hoped that, because of the brevity and simplicity required by the 
proposed revision, a uniform procedure throughout the State will result, much 
as has probate procedure become uniform in the two years since, the effective 
date of the Probate Code. 


The forms provided for the Affidavit and Notice of Suit will give all 
pleaders uniform guides in the preparation of the essentials of Constructive 
Service. 


ProposaL To AMEND CoNSTRUCTIVE SERVICE STATUTES 


C.S. 2525 .. . (The first five (5) paragraphs of this section are un- 
changed.) 

“, .. In any of the actions mentioned in this section publication service 
may be had on the unknown heirs, executors, administrators, devisees, trustees, 
creditors and assigns of such of the defendants as may be deceased; the un- 
known spouses of the defendants; the unknown officers, successors, trustees, 
creditors and assigns of such defendants as are existing, dissolved or dormant 
corporations; the unknown executors, administrators, trustees, creditors, suc: 
cessors and assigns of such defendants as are or were, partners or in partner- 
ship; and the unknown guardians and trustees of such of the defendants as 
are minors or are in any wise under legal disability. 


G.S. 60-2526. Affidavit. 


Before service as provided in 60-2525 can be made, one of the parties or 
his attorney shall make and file an affidavit stating, in substance: 


1. The residences of all named defendants sought to be served, if known, 
and the names of all such whose residences are unknown. 


2. That affiant does not know and with reasonable diligence is unable 
to ascertain the names or residences of any. of those classes of unknown per- 
sons mentioned in 60-2525 (paragraph 6). 


3. That the party seeking it is unable to procure personal service of 
summons on such defendants in this state. 


4. That the case is one of those mentioned in 60-2525 (Par. 1 to 5). 


\ 
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When such affidavit is filed the party may proceed to make service by 
publication. 
Such affidavit shall be in substantially the following form: 
(Name of Court) 


Plaintiff 





vs. 
(Name of first defendant), et al., Defendants. 
Affidavit. 





State of Kansas, County, ss: 
of lawful age, being first duly sworn, states: 

1. That he is (a plaintiff or defendant, or an attorney for such) in the above action. 

2. That the names and residences of all defendants known to affiant, on whom 
constructive service is desired, are as follows: (names and addresses). 

3. That the names of all known defendants whose residences are unknown to af- 
fant, are as follows: (names). 

4. That affiant does not know and with reasonable diligence is unable to ascertain 
the names or residences of any of those classes of unknown persons who are or may be 
concerned in the subject of this litigation, as mentioned ‘in G. S,’ 60-2525 (par. 6), but 
that he desires to include all such in his constructive service. 

5. That the said (plaintiff or defendant) is unable to procure personal service of 
summons on all such defendants within this state. 

6. That this action is one of those mentioned in G. S. 60-2525. 


(Jurat) 








(Signature) 


60-2527. Pusiication Norice 

The notice shall be published once a week for three consecutive weeks in some news- 
paper of the county authorized by law to publish legal notices. It must name the known 
defendants thus to be served and notify them and all other persons who are or may be 
concerned that he or they have been sued in a named court and must answer or plead 
otherwise to the petition, or other pleading, filed therein, on or before a date to be stated, 
which date shall be not less than 41 days from the date the notice is first published, or the 
petition or other pleading so filed will be takem as true, and judgment, the nature of 
which shall be stated, will be rendered accordingly. 

Such notice shall be in substantially the following form: 


(Name of Court) 
Plaintiff 





vs. 
(Name of first defendant) et al., Defendants, 


Notice or Suir 
The State of Kansas to (names of known defendants to whom notice is given) and 


all other persons who are or may be concerned: 
You are hereby notified that a (petition or other pleading) has been filed in said 
court by (name of pleader) praying for (state briefly the nature of the pleading and the 
judgment or other relief sought), and you are hereby required to file answer or plead 
otherwise to said (petition or other pleading) on or before 19 
in said court at +4 Kansas. Should you fail therein judgment 
and decree will be entered in due course upon said (petition or other pleading). 
(Name of plaintiff or other party.) 
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Sales and Leases Covering Minors’ and Incompetents’ 
Interests 
By Grorce C. Sprapiinc, Wichita, Kansas 


The title of this hastily written paper recalls forcefully the remark of a 
certain K. U. Law Professor to his class in Bankruptcy: “Boys,” said this pro. 
found legal scholar, “remember this: when you want to know anything about 
Bankruptcy, go to the statute; it answers all questions that can possibly arise.” 
That turned out to be poor advice in Bankruptcy matters, but if not 100% 
pure when applied to selling and leasing of land belonging to incompetents 
and minors, it at least approaches Ivory Soap’s famous 99 and 99/100%. 

Presumably at least, all of us will read and carefully follow each 
enumerated in the statute when we are called upon to lease or sell the land 
of an adjudicated drunkard, a crazy man or a child. If you do literally fol- 
low the statute, with one eye on Newell v. McMillan, 139 Kan. 93, then you 
can’t be wrong; if you don’t, you can’t be right. Having thus adequately 
disposed of the title, we can now wander afield. 

Somebody said a sale is a transmutation of property. A partition of land 
is a transmutation too, so we won't be far afield to discuss partition, especially 
if we keep it in the Probate Court. Does the Probate Court have jurisdiction 
to partition land of minors and incompetents? Let us answer, the question 
with a hypothetical case, which is, of course, more lawyerlike. 

John Doe dies intestate, leaving—listing his possessions in the order they 
would appeal to an attorney—six hundred acres of good land, a wife named 
Mary, and six children, three of them minors and one crazy. ‘Mary waits a 
decent time after John’s funeral, say the day following, and consults you. 
She wants to partition the land among the heirs, minors and all. We assume 
you have already read the Probate Code, so in accordance with the commands 
thereof, you tell her: 


1. The estate has to be probated, with the benefit of an attorney, 
regardless of the practice for seventy years prior to July 1, 1939; 

2. She must be appointed guardian of the minors and insane child, 
with the same or other attorneys; 

3. The partition would probably have to wait until the Probate 
Court gets through with the administration of the estate. 


Mary agrees to 1 and 2, but says she’ll talk about the partition later. 

You probate the estate and have Mary duly appointed guardian. The 
estate is closed and you are allowed a mere 2!4,% of, the gross estate as a fee, 
but it is comforting to recall that district courts often allow a fee of ten per 
cent of the appraised value of lands in a partition suit. 

Mary insists upon a partition, but recalls that her cousin’s sister-in-law 
had a friend who she heard had herself appointed guardian of her minor 
children and the Probata Court doled out the land without a lawsuit. More- 
over, she asks, “What would be the use of being ‘gardeen’ of the kids if I 
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can’t do a little thing like dividing the land?” Now before telling she 
is all wet, you better read Bennett v. Arrowsmith, 101 Kan. 143, aj well in- 
dexed case which says in black and white that the Probate Court has jurisdic- 
tion to approve a voluntary partition of real estate, which is just and equal, 
agreed upon by the guardian of an insane person and his ward’s co-tenants. 
The reasoning’ of this case is just as cogent as to minors as to incompetents. 
It may be sad to compare the ease and simplicity of this procedure with a 
ition suit, but even so, it cannot help but commend itself to you. This 
ure would not appear to be affected by the new Probate Code. The 
moral of course is that we must remember the power of the Probate Court 
even when the Code is silent. 

Now if the Probate Court has jurisdiction to voluntarily partition a minor’s 
land, then surely it has power to authorize a guardian to lease for oil and gas 

a contingent remainder interest in land. No, apparently that is car- 
rying things too far. So if you have contingent remainder interests and are 
able to recognize them, you better file a so-called “trustee” suit in the District 
Court, where, upon the theory of irreparable waste, you can if you follow 
Robinson v. Barrett, 142 Kan. 68, no doubt induce the District Court to ap- 
point a trustee to represent the contingent remaindermen, known, unknown, 
in esse, or even in more remote prospect. 

In such a suit you would designate one of the prospective contingent re- 
maindermen as representing a class constituting all of the remaindermen, 
known and unknown, in and out of existence. It may not be necessary to 
have the summons reflect this representative capacity, but it is a thoughtful 
thing to do. Ofttimes you can impress the general counsel of an oil company 
by doing such little things and he will get the impression that you are care- 
ful if not profound. | 

So far it would appear that nobody has been ingenious enough to think 
up a method whereby the interest of an unknown contingent remainderman 
may be sold, but we should not despair. Ubi juis, ibi remedium. 

Now this matter of contingent remaindermen, known and unknown, 
is fraught, as a preacher would say, with troubles. After reading Kirkpatrick 
v. Kirkpatrick, 112 Kan. 314, and some other cases, it was decided the sub- 
ject is too far afield from the title of this paper for discussion. 

On the other hand, when the interest of the incompetent or.the minor is 
vested, or if you are certain the Supreme Court would hold it vested, then 
you should have no hesitancy in grabbing your Bartlett’s and after correcting 
the errors and editing the forms, turning it over to your stenographer to go 
right ahead. 

Since we have already disposed of contingent and vested remainders, it 
would be remiss if we did not touch upon estates tail. Way back in the 88th 
Kansas, the Supreme Court swallowed the doctrine of estates tail. The re- 
sulting indigestion through the years so aggravated the same legislature which 
po the new Probate Code that it offered a specific. It cut off the tail after 
July 1, 1939, but left a good many floating around that were created prior to 

t momentous date. Now we all know that a tenant entail can execute an oil 
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and gas lease valid during the lifetime of the tenant who executed it (Davis y, 
Davis, 121 Kan. 312). But no oil company will accept such a lease, so we 
always barred the entail by a conveyance and then executed a lease. But sup. 
the tenant entail is a minor or incompetent, what shall we do then? Bur. 
dick’s book on Real Property is silent on the question and so is this paper. 
No paper even remotely touching upon Kansas real estate would be com. 
plete without trotting out the “sacred cow” of the Constitution, the home- 
stead. We all know the Constitution provides for the joint consent of hus- 
band and wife to alienate a homestead. But what shall we do if one spouse is 
? Everybody except the legislature knows a crazy man cannot consent 
to anything. The legislature, in a brave effort, tried to lead us, out of the di- 
lemma by saying the consent could be given by the guardian of the incompe- 
tent spouse. The Supreme Court unanimously said the legislature was unani- 
mously wrong in In re Barnell, 141 Kan. 842. Some bright lawyer then sug- 
gested that in such a circumstance the homestead should be abandoned as 
such and then sold; but somebody asked, how could an incom t “aban- 
don” if he could not “consent?” The field is still wide open and thus far the 
Supreme Court and the legislature have called it a draw. For the benefit of 
anybody who may not think of it, naturally, if the inability of a spouse to 
consent is due to minority, time supplies the remedy—even in the case of 
females. 
- But, what about leasing a homestead for oil and gas where one of the 
spouses is incompetent? Mr. George Collins, in a well documented article 


published in 8 J. B. A. 25, thinks the District Court might authorize such a 
lease in one of these “trustee” suits to prevent waste. This sounds sensible 
and hoping to persuade the Supreme Court to that point of view, we hereby 


unreservedly endorse Mr. Collins’ conclusion. 


Since we have mentioned Mr. Collins’ article, it might be well for any- 
body interested in the execution of oil and gas leases to read it. There you 
will find facts and law backed up by cases. 

Now before closing, there is another matter to be discussed and side- 
stepped. Let us recast our earlier characters for another hypothetical case. 
John died intestate leaving his wife Mary and two minor children. He de- 
vised a life estate to Mary with a vested remainder in the minor children. 
Mary is duly appointed guardian. Opportunity knocks at the widow’s door 
in the form of a lease broker. Ha wants a lease and is willing to pay for 
it. He hurries to you to get the job done. You grab your Bartlett and rush 
to the court house, have the county clerk, the sheriff and a cousin of the 
probate judge appraise the vested interest of the minors at $1.00 which is duly 

id Mary as gg but on the side you give her as life tenant $160.00 
us for the lease. Is this legal? Some say yes, but more say no. Those 
saying no think it is a fraud on its face. They want the whole $161.00 paid 
into court for the lease. Then if you can persuade the court to give it to 
Mary, well and good. That would be the court’s mistake, if any, not yours. 
They also want the court to order to whom the rentals for the privilege ‘of 
deferring the commencement of drilling operations should be paid. They 
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have read Benson v. Nyman, 136 Kan. 455, Burden v. Gypsy Oil Co., 141 Kan. 
147, and other cases, and feel faint. They think, among other things, that the 
bonus and the rentals for deferring drilling operations may be royalties. They 
are afraid the vested remaindermen are entitled to more than a gesture. They 
may be right, and, moreover, you never know when one of them might ex- 
amine your i It is wise to follow their procedure for no harm 


can be done and they are loud and tenacious and it saves embarrassment. 

But we have wandered too far afield so let’s revert to the title again. 
There are just three things to do when you lease or sell land of an incompe- 
tent or a minor, namely: 1. Read the statute; 2. Carefully follow the statute; 
3. Check to be certain you followed the statute. 





To The Members of the Bar Association of the State of Kansas: 

While it is not possible for every member of the Association to engage actively 
in Bar Association work, every member can aid in furthering the activities of the 
Association by obtaining the application of at least one new member each year. A 
form for this purpose is printed below. 

The Association’s fiscal year is January 1st to January 1st. The membership 
fees are as follows: 

First year after admission to the Bar 
Second year after admission to the Bar 
Third year after admission to the Bar 
Each year after third 

Applications should be mailed to Robert M. Clark, Secretary-Treasurer, 9th and 
Jackson Sts., Topeka, Kansas. 





To The Bar Association of the State of Kansas: 
I hereby make application for membership in the Association. I was born in the 


-, was originally admitted to practice law in the State of.............. 
and in Kansas in the year__._.._...-~-. 











County 








Oheck to the order of the Bar Association for $. is attached. 


(Tha Journal of The Bar Association is sent beginning with the issue following 
receipt of application.) 
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-Minimizing Taxes 


NEW AND INCREASED TAXES AND HOW TO DEAL WITH THEM 
By Exuts D. Bever, of the Wichita Bar 


New taxes and the recent drastic increases in Federal tax rates will re- 
quire the lawyer in general practice to devote an increasing amount of time 
and attention to the tax situation of his clients. By that I do not mean to 
infer that the lawyer must henceforth prepare all tax returns and reports for 
his clients. A complicated tax return may involve problems of accounting 
which should be referred to an accountant, but the lawyer must take the re- 
sponsibility of answering legal questions involving taxes and of analyzing, 
from a tax viewpoint, each, transaction contemplated by a client. 

Income tax liability is ordinarily fixed at the time a business transaction 
is consummated and the effect of a transaction, for income tax purposes, 
must be given consideration during the taxable year. After the year is closed 
the taxpayer has no choice except to fill out his return in accordance with 
the law and regulations. It is also frequently necessary to determine prior 
to consummation of the transaction what the consequences will be for fu- 
ture years as well as for the current year. Income taxes in future years may 
be higher than at present and it may in some cases be advisable to take a 
profit now and pay tax at the current rates. It is also possible to arrange busi- 
ness affairs so that deductions or income will be deferred until future years, 
when they can be used more advantageously. 

A client may not even mention the question of taxes when he asks his 
lawyer to prepare a contract, deed, bill of sale, or to organize a corporation, 
but he expects the lawyer to inform him, of any unusual tax liability and he 
will consider the lawyer responsible for any failure in that respect when the 
transaction is set up on the tax return. In my opinion it is the lawyer’s duty 
in these days of high taxes, to discover for his client any legitimate means of 

inimizing taxes. The revenue laws provide a different tax liability in many 
instances, depending upon the mode of doing business or the manner of con- 
summating a transaction, and the lawyer’s clients should be fully advised as 
to the possibilities of reduced tax liability. Where there is more than one 
method of making a certain business transaction, a taxpayer should be ad- 
vised by his lawyer as to the method which results in the least tax. 

There are many options open to a taxpayer, the exercise of which has a 
definite effect on income tax liability. Some of these options are provided 
for in the law itself, such as the installment method of reporting profit from 
a sale," and percentage depletion.? Others depend upon whether a transac- 
tion is brought under one section of the law or another, as for example, a 
sale or a non-taxable exchange. Still others depend entirely upon the action 
of the taxpayer such as whether a sale of property should be made, and if 
so, what property should be sold. An important element in minimizing taxes 
is che taxpayer’s control over the time for reporting income and claiming de- 


1, I. BR. 0., Sec. 44. 
2. 1.B. 0., Sec. 114 (b). 
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ductions. This is frequently subject to control by the taxpayer, and with the 
graduated income tax rates in effect such control may be used to avoid hav- 
ing income in the higher brackets for any one year. Where the taxpayer has 
any choice as to the time for reporting a particular item of income, it is ob- 
viously to his advantage to report it in a year when his other income is com- 
paratively small, or when it may be offset by deductions. 

Many plans for saving taxes through taking advantage of technicalities 
in the law or by adopting schemes which have for their sole purpose the re- 
duction of taxes, are of doubtful value and should not be recommended to a 
client without careful study as to the legal soundness and the practical effect 
of such a plan. It will be my purpose in this paper to suggest some of the 

ibilities for minimizing taxes, which are based upon clear and unam- 
ime provisions of the law. I shall also discuss the administrative procedure 
which may be followed in securing a ruling as to tax liability prior to con- 
summation of a proposed transaction, and the administrative procedure in 
contesting a proposed additional tax liability. 

Before a lawyer organizes a corporation for his client, a careful analysis 
should be made of the probable tax liability which will be incurred as a corpo- 
ration compared with the probable liability if the business is conducted as an 
individual proprietorship or partnership. The probable liability for taxes is, 
of course, only one factor to be considered in determining whether the busi- 
ness should be incorporated or operated as a proprietorship, but it is becom- 
ing a more important factor each year as new taxes are imposed and tax rates 
are increased. Since the enactment of the Federal Revenue Act of 1936, divi- 
dends paid by corporations have been subject to both normal income tax and 
surtaxes when received by the stockholders. If a corporation distributes cur- 
rent earnings to stockholders, after payment of Federal and State corpora- 
tion income taxes, the total corporate net income is subjected to the corpora- 
tion tax and the portion distributed is taxable again to the stockholders. If 
the same business were operated as a partnership, each partner would be tax- 
able on his share of the income of the business but there would be no pre- 
vious tax on the total income of the business equivalent to the corporation in- 
come tax. Thus, there is a substantial tax saving by doing business as a part- 
nership, if profits of the business are to be distributed. The present Federal 
income tax law is clearly designed ta levy a double tax on corporate profits, 
one tax on the corporation, when the profits are earned, and a second tax on 
the stockholder when the profits are distributed as dividends or realized by 
the stockholder through a sale of the stock. If the profits are accumulated in- 
definitely and the stock never sold, the second tax will never be levied. There 
is only one way under the present law by which profits can bei earned by a 
corporation and can be seilinad by the stockholders without the imposition 
of a double tax. If there is no necessity for distribution of the: profits, the 
profits could be accumulated until the death of the stockholders. The stock 

ing to the heirs or legatees would take as the basis for computing gain or 
loss, the fair market value of the stock at the date of death.* The new stock- 


i aceeeneemenneeremeneemaet 


8. IR. 0., Sec. 118 (a) (5). 





126 The JourNAL 


holders could sell the stock and, in effect, escape the second tax on, the ac- 
cumulated profits, since the accumulated profits would have been valued in 
computing the fair market value of the stock at the date of death. 


There may be some situations in which a corporate form of organiza- 
tion has an advantage under the Federal income tax law, but such situations 
are unusual. If a business is heavily indebted, for example, and must apply 
its earnings for many years to retire such indebtedness, it would have no earn- 
ings available for distribution to stockholders, and depending upon the net 
income of the business, the corporation taxes might be less than ‘the normal 
income and surtax applicable to an individual or to the members of ‘a part- 
nership. For example, a corporation earning $100,000.00 net income in 1940 
would have paid $24,000.00 Federal income tax while an individual would 
have paid approximately $50,000.00 normal income tax and surtax. If the 
individual was obligated to pay the earnings after taxes on indebtedness of 
the business it is apparent that he could save approximately $25,000.00 in- 
come tax for 1940 by incorporating this business in such manner that the 
corporation would pay off the indebtedness. If the possibility that the stock- 
holders would want to realize or receive the accumulated profits as individuals, 
either through dividends in future years or by sale of the stock, is remote, 
then the saving in tax for 1940 may result in an ultimate saving of that amount. 
Of course, in a situation where profits are accumulated under a corporate 
organization there may be a danger of the penalty surtax on corporations im- 
properly accumulating surplus,‘ if the profits are allowed to accumulate be- 
yond the reasonable needs of the business. 

With reference to property taxes, a Kansas corporation is in substantially 
the same situation as an individual proprietorship or partnership. The corpo- 
rate form of organization is at a disadvantage with respect to social security 
taxes because all officers are considered as employees and social security taxes 
must be paid on the officers’ salaries up to $3,000 per year. In determining 
whether there are eight or more employees for purposes of unemployment 
taxes, all officers are considered as employees whether or not they draw a 
salary or actually render services. In the case of a partnership or an individual 
proprietorship, the partners or the proprietor are not considered employees. 

Many corporations have been dissolved in recent years and the business 
taken over by partnerships composed of the former stockholders. Before such 
a step is taken, however, a careful study should be made to determine the 
probable tax to the stockholders upon dissolution. In the event of a com- 
plete liquidation, each stockholder is taxable on the capital gain derived from 
the liquidation, measured by the difference between the fair market value of 
the assets received and the cost or other basis of his stock.’ Under the present 
law, only a portion of such gain from complete liquidation is taxed, based. on 
the length of time the stock has been owned. Profit from partial liquidation 
is wholly taxable, so it is important that the definition of a complete liquida- 
tion be met.’ If the corporation sells its assets to the partnership at a profit 
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and then liquidates, there would be a double tax. The gain to the corpora- 
tion would first be taxed and upon liquidation the profit to the stockholder 
would be taxed. In such a case the total tax is reduced by distribution of the 
assets in kind to the stockholders who could then form a partnership. In 
many cases the corporate property has increased in value to such an extent 
over the cost .of the stock to the stockholders that the taxable gain to the 
stockholders would be prohibitive upon dissolution. - It might be possible in 
such circumstances for the stockholders to form a partnership and lease the 
assets of the corporation but the lease must be bona fide and provide a reason- 
able rental. Where a profitable business has built up goodwill or going con- 
cern value as a corporation and the business is taken over by the stockholders 
as partners upon liquidation, there is the danger that the going concern 
value may be taxed to the stockholders upon liquidation.” 


Taxpayers engaged in the oil and gas business are given a most advan- 
tageous option under the present Federal income tax law and regulations. 
On the income tax return for the first year in which such expenditures are 
incurred, a taxpayer engaged in the oil and gas business is permitted to elect 
whether he will capitalize or charge to expense all intangible drilling and 
development costs in drilling oil and gas wells and preparing them for pro- 
duction.* If a taxpayer thus elects to charge to expense the costs of drilling 
and developing oil and gas leases, he secures a deduction on his tax return 
for the principal cost of drilling the wells. When income is received from 
production from the well, the taxpayer may take a deduction for percentage 
depletion in the amount of 27/4 per cent of his gross income from the prop- 
erty, limited to 50 per cent of his net income from the property. If the tax- 
payer elects to charge to expense currently his intangible drilling and develop- 
ment costs the deduction for percentage depletion is in addition, to this de- 
duction. However, if the taxpayer elects to capitalize such intangible costs, 
and amortize such costs over future years of production as cost depletion, the 
cost depletion deduction is in lieu of percentage depletion. The deduction — 
in each year on each property would be the higher of cost or percentage de- 
pletion. The intangible drilling and development costs which may be de- 
ducted are wages, fuel, repairs, hauling, supplies, etc. The cost of equipment 
placed in the well or on the lease must be capitalized. A well acquired under 
a turnkey contract must be capitalized, the payment under such a contract 
being for a completed well. A well drilled as consideration for the ac- 
quisition of an interest in an oil and gas lease must also be capitalized. The 
cost of a non-producing well may be deducted, at the option of the tax- 
payer, unless it was drilled as consideration for acquiring a lease.* 

A possibility of minimizing income taxes is always present in connection 
with the sale or other disposition of property. The profit from sale of prop- 
erty is taxable or the loss is deductible in the year in which the transaction 
becomes closed. The taxpayer can control the time which the transaction 
occurs since he is free to arrange his own terms of sale. The principal ele- 


7. Texas Empire Co., 42 B.T. A. 868, J. O. Pearson, Memo., Docket No. 100,007. 
8. Reg. 108, Sec. 19-28 (m)-16 1). : ” 
9. Reg. 108, Sec. 19.28 (m)-16 (2). 
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ments of a closed transaction are: (1) transfer of title, possession, and the 
burdens and benefits of ownership; and (2) payment of the purchase price. 
Where these elements occur in the same taxable year, it is clear that a closed 
transaction for tax purposes has occurred in such year. At the option of the 
taxpayer, gain from the sale of real or personal property may be spread over 
a number of years, if the sale is made in such manner as to come within the 
installment sales provision of the Internal Revenue Code.’® The option is 
available if the initial payment does not exceed 30 per cent of the total sale 
price, and in the case of personal property, if the sales price exceeds $1,000.00. 

A taxpayer who contemplates the sale of property on a partial payment 
basis may find it desirable to arrange the terms of the sale so that the initial 
payments do not exceed 30 per cent of the selling price, which will permit 
the taxpayer to report on the installment plan, if he so desires. He will then 
have the option of reporting all of the income in one year or reporting on 
the installment basis. The election need not be exercised at the time the sale 
is consummated but he may elect at the time the income tax return is pre 
pared, at which time he knows the amount of his other income for the year 
and can determine whether to include all of the profit in the year of sale 
or spread it over the years of payment. 

Installment obligations, the income from which has been reported on 
the installment basis, can not be sold, transferred, distributed or otherwise 
disposed of without paying income tax on the profit contained in the install- 
ment obligation.” If a property is sold on the installment plan at a profit 
of $50,000 and the sale price is collected over a five-year period, only $10,000 
profit would be reported in any one year and it would not be subject to high 
tax brackets. However, if the taxpayer transfers the notes by gift to his 
wife or children the following year, all of the unreported profit would be 
taxable in that year and the tax advantages of the installment sale would thus 
be nullified. 

In the case of taxpayers other than corporations, short term capital gains, 
which arise from sales of assets held less than 18 months, are wholly tax- 
able but short term capital losses are deductible only to the extent of the 
short term capital gains."* Tax saving may often be accomplished by selling 
to take profits which may be used to offset a short term loss or by selling 
to realize a short term loss in the same year in which a short term gain has 
been realized. It may also be profitable from a tax standpoint to postpone 
selling a capital asset at a substantial profit until it has been held for two 
years, when only 50 per cent of the profit is taxable. In view of the gradu- 
ated percentages of gain or loss taken into account, the selection of the prop- 
erty to be sold with reference to the length of time held is important. 

Sales of real estate on which delinquent taxes have accrued may be fre- 
quently handled advantageously from a tax standpoint. If the seller is on a 
cash basis and has held the asset for more than two years, he may first pay 
the back taxes and then sell for a correspondingly higher price, rather than 
sell the property subject to the back taxes. For example, if the delinquent 
10. I.R.0., Bee. 44. 
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taxes amount to $3,000 and the property is to be sold at a profit of $10,000, 
he would first pay the taxes and deduct them on his tax return. The profit 
on the sale would then be $13,000 when the price is increased to cover the 
taxes paid, but since only 50 per cent of the capital gain is taxable’ in this case 
the taxpayer has gained an advantage of a $1,500 decrease in income. The 
back taxes would not be deductible by the purchaser but would be added to 
the cost of the property when paid. 

The creation of irrevocable trusts for the benefit of someone other than 
the grantor is one of the most important methods of minimizing both in- 
come taxes and estate taxes. If the trust is irrevocable within the meaning of 
the income tax law, the income from the property transferred in trust is no 
longer taxable to the grantor but is taxable either to the trust or the bene- 
ficiary, depending upon whether the income is currently distributable or 
distributed. By creation of a trust, a taxpayer divides his income and the 
bracket of tax is reduced. If the trust is irrevocable, the transfer is not in 
contemplation of death, and none of the income or incidents of ownership 
are reserved to the grantor, the property will not be subject to estate tax upon 
death of the grantor. It will, however, be subject to gift tax at the date of 
the transfer. It is possible to create an irrevocable trust for the purpose of 
dividing the income of the grantor and thus saving income tax without be- 
coming subject to gift tax. The grantor could create an irrevocable trust, 
reserving the power to change the beneficiaries. The transfer would be ef- 
fective for income tax purposes but would not constitute a gift within the 
meaning of the gift tax law. In such a case there would be no estate tax 
saving because the corpus would be subject to estate tax. If both the grantor 
and the beneficiary of a trust are in high surtax brackets, it would be ad- 
vantageous for income tax purposes to provide in the trust instrument that 
the income of the trust should be accumulated, in which case the income 
would be taxed to the trust starting at the lowest rates and it would thus be 
eliminated from the higher brackets of the grantor and the beneficiary. Pro- 
vision could be made for distribution of corpus to the beneficiary or for sub- 
sequent distribution of accumulated income. 

An important saving in estate taxes can be accomplished by eliminating 
the “second tax,” i. ¢., the tax on an estate when it passes the second time. 
If a husband leaves his estate to his wife without limitation and after five 
years she dies leaving the property to their children, a full estate tax is paid 
twice, once upon the husband’s death and again upon the wife’s death. The 
“second tax” could be entirely eliminated by several methods and still ac- 
complish the husband’s purpose. A testamentary trust could be established in 
the husband’s will leaving the wife an estate for life with remainder to the 
children. If the husband wished to retain for the wife some control over 
the ultimate disposition of the property, a special power of appointment over 
the remainder could be given to the wife and exercised by, her without mak- 
ing the property taxable in the wife’s estate.* An even greater estate tax 
saving can be accomplished by making a gift during the husband’s lifetime 
of a life estate to the wife with remainder to the children. Assuming that 
18. LR.O., 611 (f). 
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such a gift is not in contemplation of death, the only tax to be paid upon 
transfer of the property to the wife and then to the children, would be the 
gift tax, the rates of which are approximately three-fourths those of the estate 
tax. 

The present estate tax law allows an exemption of $40,000 for life in- 
surance payable to named beneficiaries and not to the estate of the insured. 
The insurance exemption is in addition to the $40,000 exemption for the 
general estate. If there is no general estate, a decedent could leave $80,000 
of life insurance payable to named beneficiaries and be exempt the full 
amount. Life insurance is considered payable to the estate if it is payable to 
the executor or administrator, or if it is mandatory on the beneficiary that 
the proceeds be used for the benefit of the estate, such as to pay taxes or in- 
debtedness."* An insurable individual can substantially reduce his estate tax 
liability by taking advantage of the insurance exemption. 

ADMINISTRATIVE PRocEDURE 

The Revenue Act of 1938 first authorized the Commissioner of Internal 
Revenue to enter into closing agreements relating to the liability for future 
years under any internal revenue tax law. Under prior law’® the Commis 
sioner could only enter into agreements as to closed transactions in prior 
taxable periods. The new provision,"* is particularly helpful to taxpayers in 
these days of increasing taxes, since it is now possible to secure a ruling as 
to the basis of computing tax liability from a contemplated transaction be- 
fore closing the deal. With respect to prior years, the agreement may re- 
late to the total tax liability of the taxpayer or it may relate to one or more 
separate items affecting the tax liability, as for example, the amount of gross 
income, deductions for losses, depreciation or depletion, the year for which 
an item of income is to be included, the year for which a deduction is to 
be taken, or the value of property on a specified date. With respect to fu- 
ture transactions, the agreement may relate only to one or more separate 
items affecting the tax liability of the taxpayer. 

An individual contemplating a gift of property may secure a ruling as 
to the fair market value of the property which he proposes to give, thus de- 
termining the basis for his gift tax liability. A taxpayer who is undecided 
as to whether he will sell property or hold it, or as to the price at which he 
will sell it, may secure a ruling and enter into a closing agreement as to 
the basis for computing profit or loss on the sale. If a corporation contem- 
plates liquidation, its stockholders may secure a ruling as to the profit which 
will be derived by each upon liquidation. If two or more corporations con- 
template a reorganization, a ruling can be secured in advance as to whether 
the proposed transactions would come within the non-taxable provisions of 
the law. 

A closing agreement with respect to future transactions is binding upon 
the Commissioner, except that it is subject to any change or modification of 
the law subsequent to the date of the agreement and each closing agree- 
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ment will so recite. Closing agreements may be secured even though the 
taxpayer is not liable under the agreement for any tax for the period or upon 
the transaction to which the agreement relates. There may be a series of 
agreements relating to the tax liability for a single period. The agreement 
may cover a certain transaction instead of a taxable period. For example, 
the Commissioner may issue a ruling that no gain or loss will be recognized 
from a proposed merger or consolidation and so long as there is no change 
in the applicable statute, the agreement is valid. 

The Commissioner will not answer hypothetical questions nor will he 
issue a ruling in response to every request. He will not make a ruling or 
enter into an agreement unless the proposed transaction has a real business 
purpose, as distinguished from a scheme to reduce taxes. The procedure for 
making applications for rulings and closing agreements is prescribed from 
time to time by the Commissioner. The statute merely authorizes the Com- 
missioner to enter into agreements with the taxpayer and he may in his dis- 
cretion decline to make a ruling or enter into an agreement. The present 

ure requires a written application to the Securities Section, Engineer- 
ing and Valuation Division, Bureau of Internal Revenue, Washington, D.C., 
containing a complete statement of the facts and the ruling requested, with 
citations of authority supporting the ruling. If a ruling is requested with 
respect to a future transaction, final drafts of all papers in connection with 
the transaction must be attached to the application. For example, if a pro- 
posed merger of two corporations is involved, a draft of the merger agree- 
ment, minutes of the meetings of directors and stockholders, balance sheets 
of the merging corporations and a pro forma balance sheet of the merged 
corporation should be submitted with the application. A conference can 
be arranged in Washington for a discussion of the problems involved if that 
is desirable. 

The present policy of the Securities Section is to issue a ruling and enter 
into a closing agreement with the taxpayer in every case in which the ap- 
plication presents a real tax problem growing out of a proposed bona fide 
transaction having a legitimate business purpose. The attitude of the Bureau 
in ruling on doubtful questions in advance is commendable. The specific 
authority to make such rulings in advance, which Congress has granted to 
the Commissioner, eliminates all of the uncertainty. The litigation involving 
income taxes on the profit from the sale of Ford Motor Company stock il- 
lustrates the advantage to taxpayers of the present statutory provision. Those 
cases arose when Commissioner Blair refused to follow a determination of 
a predecessor in office. At that time the Commissioner had no statutory 
authority to enter into an agreement with respect to the taxable profit from 
future transactions. One of many cases appealed to the Board of Tax Ap- 
peals or taken into the Federal Courts was that of the late Senator James 
Couzens.” Couzens and other minority stockholders of the Ford Motor 
Company had a chance to sell their stock and asked Commissioner Roper 
for a ruling as to the fair market value at March, 1, 1913, in advance of clos- 
ing the deal. Roper fixed a value by letter and the sale was made. Couzens 
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received 29 million dollars and the basis fixed by Roper resulted in a tax 
of 6 million dollars, which Couzens paid in 1920. In 1925 Commissioner 
Blair changed the basis and raised the tax from 6 million to 16 million dol- 
lars and assessed a deficiency of 10 million dollars, plus interest for 5 years, 
The Board held that Commissioner Blair was not bound by his predecessor’s 
determination but the tax deficiency was eliminated by the finding that the 
value at March 1, 1913, was substantially that fixed by Roper. 

Such a case could not arise under the present law if the taxpayer avails 
himself of the opportunity to enter into a closing agreement. After secur- 
ing a ruling there is no obligation on the taxpayer to complete the trans- 
action. If he finds that the tax will amount to more than he is willing to 
pay, he may call the deal off. 


The procedure for contesting a deficiency tax determined under the vari- 
ous Federal internal revenue laws is by no means uniform. An appeal to 
the Board of Tax Appeals may be taken from the determination of a de- 
ficiency in income, gift, or estate taxes. No appeal lies to the Board from 
the denial of a claim for refund, but if a deficiency is determined in income, 
excess profits, gift, or estate tax, the Board has jurisdiction of the case and 
may order a refund if the facts establish that a refund is due. If the tax- 
payer pays a deficiency tax determined under the internal revenue tax law, 
he may file a claim for refund and upon denial of the claim bring suit in 
the Federal Courts to recover the tax. No appeal lies to the Board of Tax 
Appeals in the case of any Federal tax other than income, excess profits, gift, 
and estate tax, and the only remedy is to pay the tax and sue for refund. 
In many cases it is a hardship on the taxpayer to pay the tax before he can 
contest its validity. 

The present procedure, following an investigation of internal revenue 
tax returns, is for the Bureau to issue a “30 day” letter proposing a change 
in tax liability. A protest may be filed by the taxpayer within 30 days with 
the Collector of Internal Revenue, at Wichita, the Revenue Agent in Charge 
at Wichita, or the Miscellaneous Tax Unit in Washington, depending upon 
the type of tax in controversy. A hearing will ordinarily be granted if re- 
quested by the taxpayer. An attorney or agent who represents a taxpayer 
must be admitted to practice before the Treasury Department and must file 
a power of attorney and fee statement in each case. The Department re- 
quires the attorney or agent to state in writing’ whether he has entered into 
a contingent fee agreement with his client and if he has, he must file a copy 
or report the substance of the fee agreement to the Committee on Enroll- 
ment and Disbarment of the Treasury Department. A wholly contingent 
fee agreement will not be permitted unless it can be shown that the client 
has no funds and could not procure counsel on any other basis. A par- 
tially contingent fee agreement will be approved only if it provides for a 
retainer or minimum fee which is substantial considering the amount of 
tax involved and the possible maximum fee. A partially contingent fee ar- 
rangement must be reasonable considering all of the circumstances of the case. 


After consideration of the protest filed and after a hearing if requested, 
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a decision will be rendered by the office in which the protest was filed. With 
reference to income, excess profits, gift, or estate taxes, a further conference 
may be had with the Technical Staff of the Bureau of Internal Revenue. 
If the case is not concluded with the Technical Staff, a deficiency notice is 
issued, from which an appeal lies to the Board of Tax Appeals by a petition 
filed within 90 days from the date of the notice. Neither the Board of Tax 
Appeals nor the Technical Staff have any jurisdiction of miscellaneous in- 
ternal revenue taxes. In the case of miscellaneous internal revenue taxes, 
after an unsuccessful protest to the Collector, it is often possible to secure 
a conference in Washington if that is desirable. 

Minimizing taxes by avoidance of liability has never been subject to 
criticism. If the law grants a deduction or permits an election which is 
favorable to the taxpayer, it is certainly proper to take advantage of the favor- 
able provision. In a leading case,’* the United States Supreme Court stated, 
“The legal right of a taxpayer to decrease the amount of what otherwise 
would be his taxes, or altogether avoid them by means which the law per- 
mits cannot be doubted.” In the opinion of the lower court in the same 
case,* it was stated, “Anyone may so arrange his affairs that his taxes shall 
be as low as possible. He is not bound to choose that pattern which will 
best pay the Treasury; there is not even a patriotic duty to increase one’s taxes.” 
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Practice Under the New (Corporation (ode 


By B. I. Lrrowicn, Salina, Kansas 


From the subject assigned I am assuming it was the desire of the Pro- 
Committee that a presentation be given you concerning the practice 
under the New code as compared with the former code; as generally speak- 
ing, the corporate practice would be nearly the same, but the procedure with 
reference to the organization, conduct and other mechanics is, in many re- 
spects, changed. I will attempt to give the analysis and comparison neces- 
sary for this purpose. 

The time allotted is very short for this purpose and my comments will 
have to be quite general. 

All references are to Chapter 152 Session Laws of 1939 and amendments 
thereto. 

The corporation code has two purposes: One to permit the creation of 
a corporation and prescribe a manner for its organization and operation; and 
the other to protect the public. 

The creation, organization and operation of the affairs of a corporation 
under the present code are far more intricate than formerly. The public 
now has greater protection. I think it would be a great mistake for any lay- 
man to attempt now to organize his own corporation. Any lawyer who at- 
tempts to organize a corporation should do so with a great deal of care. 

Formerly a corporation could be organized only for the specific purposes 
set forth in the statute. Now a corporation may be organized for any law- 
ful purpose except agricultural, horticultural or dairy purposes. The excep- 
tion noted is on account of a statute passed several years ago which was 
adopted in the new code. Enactment of that statute was the result of po- 
litical agitation to prevent the organization of farming corporations upon the 
theory that such farming corporations would become large and absorb the 
small operator, and it was the desire of the Legislature to prevent that, hence 
that statute. 

It is now compulsory to use the word “Incorporated” or “Inc.,” after the 
name of a corporation. Formerly that was not necessary; and while the old 
statute provided the manner in which a corporation should be named and 
its ending, occasionally voluntary associations or partnerships adopted the 
style “company” and the public-did not know whether it was dealing with 
a corporation or an association of another type. 

Formerly in preparing the articles of incorporation and setting forth 
the purposes, it was proper to follow the wording of the statute. Now the 
purposes should be set forth with greater detail and the articles of incorpora- 
tion may include other provisions permitted by the statute with reference to 
its powers, conduct and method of operation, such as provision for the amend- 
ment of the by-laws, the right to purchase and acquire stock, the percentage 
of stock that may be voted by proxy, the power of reorganization through 
the courts and other details, as well as setting forth the specific classes of 
stock, if more than one, the powers, rights, limitations and so forth; also 
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the name of the resident agent must be set forth and the registered office 
designated. In order to obtain the benefit of those provisions of the statute, 
the same must be set forth or obtained thereafter by proper method. 

It is now necessary to have only three stockholders in lieu of five stock- 
holders and the minimum of three directors is still proper; but the articles 
of incorporation may prescribe that the Board of Directors shall consist of a 
minimum number of persons and a maximum number, and the terms of 
certain members may be prescribed for a longer or shorter duration than 
others, which may be fixed by appropriate resolution. A director when elected 
may become qualified by filing his acceptance in writing with the Secretary 
of the corporation in lieu of taking an oath of office. He need not be a stock- 
holder nor a citizen of Kansas, while heretofore it was necessary to have 
three of the directors residents of Kansas. The stockholders’ meetings and 
the meetings of the Board of Directors may now be held within or without 
the State instead of within the State. 

Each Incorporator has to sign the Articles of Incorporation. The old 
statute did not have that provision. We very often had the minimum of 
five sign, regardless of the number of incorporators set forth. The directors 
are now elected at the first meeting of the stockholders, and until their 'elec- 
tion and qualification the management is in the hands of the signers of the 
Articles of Incorporation; while under the old procedure, Directors appointed 
for the first year were set forth in the Articles of Incorporation. 

The corporate existence begins when the Articles of Incorporation have 
been filed in the office of the Secretary of State and a certified copy thereof 
recorded in the office of the Register of Deeds in the County in which the 
registered office is situate; while formerly, it began when the Articles of 
Incorporation were filed in the office of the Secretary of State. 

Certain conditions precedent are now demanded prior to the commence- 
ment of business; while under the old code, those were not set forth specifi- 
cally but as a matter of law, they were in fact necessary and if a corporation 
did begin business without payments into the capital stock, the subscribers 
were individually liable for the payment of debts. Now, at least one thou- 
sand dollars has to be paid into the capital stock before the commencement 
of business. It was necessary to have 20% of its capital stock paid in, either 
by cash or by property, and it was necessary to file an affidavit that 20% had 
been paid in, before the corporation could commence business. Very often, 
however, that affidavit was not filed. 

Promoters of corporations are now recognized; formerly they were not 
by statute, even though Kansas has always had them. They now have a 
distinct position in the organization of a corporation, and are definitely de- 
fined in Paragraph F, Section 6, and upon compliance with certain condi- 
tions, they are definitely relieved of any liability. 

Payment for subscription of a capital stock is now specifically authorized 
wholly or partly by cash, labor, personal or real property or leases thereof, 
and when the stock is so issued on that account and it is so declared by the 
Board of Directors, it shall be regarded as fully paid and there will be no 
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further liability on its account, which declaration, in the absence of fraud, 
is final. Formerly such considerations were very often accepted and the same 
rule was adopted by the courts. Good faith and judgment of the ordinary 
prudent business man have always governed such matters. 

Various classes of stock are now specifically authorized subject to pro- 
visions of the pertinent statutes; and the Articles of Incorporation should pro- 
vide specifically the preferences, the voting rights, dividend payments, man- 
ner of redemption and other details. The old code contained a simple pro- 
vision that a corporation could issue preferred stock; and, of course, any 
stock which has any rights different than the common stock is a preferred 
stock; consequently, in the old days it was the practice and different types 
of stock could be and were issued without the protection to the public or 
the stockholder that is now required. Preferred and special classes of stock 
may now be issued in series and may be convertible or exchangeable as 
vided by the Articles of Incorporation or by resolution of the Board of Di- 
rectors. That could have been, and it was done formerly, but I doubt that 
some of the rights prescribed by the Articles of Incorporation could have 
been enforced without the consent of all of the stockholders, unless the 
courts would have held that by contract each stockholder was bound to the 
provisions of the Articles. 

There are now specific provisions for the retirement of preferred stock 
subject to the provisions of the Articles of Incorporation; or the corporation 
may purchase such stock subject to redemption from, time to time, at a price 
not exceeding the call price, or it may retire any stock redeemed or pur- 
chased out of its surplus. It may also, under certain conditions, redeem or 
purchase preferred stock out of its capital, provided at that time it will have 
sufficient assets to pay the funded debts and current liabilities, provisions for 
the payment of which have not otherwise been made. 

Sections 55 and 56 refer to the status of such stock so retired and the type 
of certificate to be filed and certain details that should be performed in order 
to cause that class of stock so retired to be either eliminated or reissued. The 
details and the theory are quite intricate and the discussion thereof should 
not be indulged in at this time. I call specific attention to it for the reason 
that those sections require considerable study. We have followed them a 
few times and have found them quite technical, but the logic is sound. 

The present provision with reference to by-laws is new. Formerly, the 
directors could adopt the by-laws which could be amended by the affirma- 
tive vote of the majority of the capital stock at a regular annual or special 
meeting called for that purpose, provided the statutory notice was given. 
Now, the Articles of Incorporation may provide for the manner of adopt- 
ing by-laws and the manner of amendment, alteration or repeal. In the ab 
sence of such a provision in the Articles of Incorporation, the power to adopt 
by-laws is vested in the incorporators or stockholders and in the event of 
their failure to do so, is vested in the Board of Directors; and in the absence 
of a provision in the Articles of Incorporation, the power to amend is vested 
in the Board of Directors, subject to the power of the stockholders to amend 
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or repeal the by-laws; and the practical way, in the absence of provisions to 
the contrary, in the Articles of Incorporation, is for the directors to pass a 

per resolution amending or repealing former provisions of the by-laws 
and notice thereof given by the Board of Directors to each stockholder hav- 
ing voting rights, within ten days after the date of the amendment or date 
of meeting; and in the event the stockholders do not thereafter change the 
action of the Board of Directors, the by-laws become effective for so long a 
time as they may stand without action on the part of the stockholders. 

The statute now specifically provides that the Board of Directors may 
determine that only a part of the consideration for the stock shall be capital 
and how and when such determination shall be made; and that the Board 
of Directors may determine that a portion of the net assets in excess of the 
amount so determined to be capital shall be transferred to “capital account.” 
I do not know what “capital account” means in that connection, unless such 
sums which are paid in excess of the capital are capital assets to be used in 
the conduct of the business or it may mean surplus account. The old code 
made no such provision; however, occasionally when sums in excess of the 

value of stock issued were paid in, it was regarded as paid in surplus and 
: same effect was obtained and dividends were very often paid out of such 
a surplus account, while otherwise dividends could not be paid, unless there 
were adequate earnings. 

Each certificate of stock now has to have shown upon its face the name 
of the corporation, state of incorporation, the number of shares of each and 
every class of stock represented thereby and the par value of the shares hav- 
ing a par value and the number of shares without a par value; also plainly 
stated, the total number of shares of each and all of the several classes of 
stock authorized, and other details. This is excellent as it gives the holder 
information he otherwise would not have and is a protection to the public. 

No par stock may be issued as formerly, but the old provision was, I 
think, quite confusing. I think the present provision is more plain. The 
former provision provided a stated value for each share and now the Board 
of Directors and/or stockholders may sell no par stock at a price to be fixed, 
depending upon its valuation as determined by the assets of the corporation. 
a, only the stockholders could fix the valuation and cause the stock 
to be sold. 

Now. stock may be issued as fully paid, for a consideration less than par 
value, depending upon the situation and a proper application of the statute, 
while heretofore stock could not be sold at less than its par value and in the 
event stock was sold for less, the holder of the stock was liable to the cred- 
itors of the corporation for the difference between the sum paid and the par 
value of the stock. Under the new code the liability depends upon the dif- 
ference between the consideration fixed and the amount paid in and the 
stockholder is liable to the creditors for his proportionate share of the in- 
debtedness limited to the full amount of his purchase price; however, a bona 
fide purchaser for value of that stock that is not fully paid, is not liable for 
those debts under the circumstances prescribed by the statute. 
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A new feature is the right of security holders, other than stockholders, to 
vote. The statute provides such provisions may be made in the Articles of 
Incorporation and the extent of such privilege is set forth in the statute. | 
think that is good. Very often it is proper for bondholders or debenture 
holders, whether secured or not, to have a voice in the management of a 
corporation until its affairs are in such condition that the loan is safe and 
interest charges may be made and ultimate provision made for the payment 
of debts. 

A corporation may now purchase its own stock when formerly it could 
not except in payment of indebtedness due from a stockholder. This privilege, 
however, has certain limitations. 

A corporation can now be created to purchase securities and deal in 
securities and not be termed a banking corporation. Formerly there was some 
doubt about that power. The definition of a banking institution in Kansas 
is so broad that very often investment institutions, brokers and dealers of 
securities were on the border-line, and they were fearful; consequently, their 
business was hindered. 

Any corporation can now purchase capital stock, notes or securities of 
any other corporation, whatever the business of such corporation may be. 
Formerly it could purchase only that stock of corporations organized for 
purposes similar to its own. 

The effect is, a Kansas corporation may own any security it may acquire 
in the transaction of its business; also a holding corporation may lawfully 
operate; which should be an advantage and attract outside capital. 

A corporation is now prohibited from loaning money to an officer or 
director. Formerly there was no such provision. Such a prohibition is proper 
and for the benefit of all stockholders and the public. 

Various committees may now be created to perform certain duties of 
the Board of Directors, depending upon the provisions of the resolutions of 
the Board of Directors; and a proper committee, very often designated as an 
executive committee, may be created, and authorized to perform the duties 
of the Board of Directors. Such provisions were heretofore not authorized; 
and I am doubtful, even though some Kansas corporations had such com- 
mittees, that they could have been effective if contested, for the reason the 
powers of the Board of Directors are delegated powers by the stockholders, 
and it is the universal rule that one to whom powers are delegated cannot 
delegate the same to others. This new provision, however, is proper and 
very often permits the Board of Directors, through its Executive Committee, 
to function expeditiously and inexpensively. 

Voting trusts are now authorized by statute. They could have been 
and were formed prior to that under power of contract between the stock- 
holders or certain stockholders; however, they are now limited to a period 
of ten years and a copy of the agreement has to be filed in the Registered 
office of the corporation, subject to inspection by any stockholder or depositor 
of . stock. 

It is now specifically provided that a stockholder may vote by proxy. 
That has always been the law but the new code provides no proxy shall be 





THE New Corporation Cope 139 


voted after three years from its date, unless the proxy provides for a longer 

iod. It has been my understanding that a proxy for an indefinite time 
ipa been good and a proxy could be good for only a reasonable length 
of time; but, of course, what is reasonable depends upon the circumstances. 
“Reasonable” is one of those words which always cause trouble because we 
do not know what it means. 

Certain rights, options and privileges may now be issued by statutory 
authority. While the statute did not so provide, formerly any stockholder 
had the preemptive right to obtain his proportionate share of any increase 
of stock. That was a matter of equity and the courts always enforced that 
right. 

Cumulative voting is the same. 

It is now permissible to insert in the articles the number of shares which 
will constitute a quorum. The old code did not contain such a provision. 
Undoubtedly it could have been done and would have been binding as a con- 
tract between the stockholders. The by-laws, however, practically always 
had such a provision. 

A corporation now has all of the powers which are set forth in the 
Articles of Incorporation within the limitations of the statute, and in addi- 
tion such incidental or inherent powers as shall be necessary to exercise the 
functions set forth in the Articles of Incorporation and the statute. The 
powers which are specifically granted are set forth in Section 21 and I think 
are not materially enlarged or greater than the inherent powers which it 
formerly had. 

Paragraph J, Section 21, states that the Articles of Incorporation shall 
constitute an agreement by the directors and officers of a corporation that 
they will confine the acts to those which are authorized by statement of 
purposes and within the limitations and restrictions imposed by the articles 
or under the provisions of the law. I think that has always been the rule, 
regardless of statutory provision. The articles should include the statement 
of purposes and they, the by-laws and statutes, constitute a contract between 
the respective stockholders and between them as a class and the corporation 
and the State; and is a contract which the stockholders and the corporation 
have with the State. A corporation constitutes a three-way contract. That 
contract is one on behalf of the corporation, its stockholders, and the State, 
and each is bound to the other to perform the provisions of the contract and 
do those things which they are permitted to do under the Articles of Incorpora- 
tion and the Law. 

A new feature, which I think is very helpful and of benefit, is the one 
set forth in Paragraph C of Section 12, which provides that the Articles of 
Incorporation may include the provisions set forth therein verbatim. It pro- 
vides in substance that in the event such provisions are set forth in the Articles, 
whenever a compromise or arrangement is proposed to adjust the indebted- 
ness of a corporation with its creditors of any class or its stockholders, any 
court, State or Federal, having competent jurisdiction may, upon applica- 
tion, order a meeting of the creditors and stockholders, or either, as the 
Court may direct, and if a majority in number representing three-fourths in 
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value of the creditors or classes of creditors or of the stockholders or class of 
stockholders agree to any compromise or arrangement and to any reorganizz- 
tion as a consequence of such compromise or arrangement, the same shall, 
if sanctioned by the court, be binding upon all parties, I think that is valu- 
able. It causes a contract to be made between the stockholders and the 
ration whereby its internal or financial affairs can be readjusted without ob- 
taining the unanimous consent of all its parties; when that is placed in the 
articles, each stockholder is bound by contract and in such a manner that a 
corporation may very often be saved. 

The above provision is undoubtedly patterned after 77-B, an amendment 
to the Bankruptcy Act, which was later superseded by the Chandler Act. 
Occasionally a corporation cannot reorganize under the Chandler Act in 
the Federal Court. It may not have the funds or the court may not have 
jurisdiction. It has been universally recognized that under certain circum- 
stances, equity, regardless of legal rights, should be invoked; and that is 
the basis of the Bankruptcy Act, Chandler Act, and undoubtedly this pro- 
vision of the Kansas Act. 

There is a statutory provision forbidding the directors to declare a divi- 
dend if there is a dimunition of capital unless it has been restored. The old 
code had a provision making directors liable. 

There are now provisions with reference to the payment of dividends 
on partially paid shares, which formerly did not exist; also a director may 
now rely in good faith, upon the books of account and a statement prepared 
by officers with reference to assets and liabilities and the amount of surplus 
and profits from which dividends may be paid, and he is protected. 

Formerly provisions for dissolution were very meager. In the event of 
no indebtedness, a corporation could have been dissolved by a two-thirds vote 
of its stockholders, or in the event it was insolvent or had abused its corporate 
powers, a receiver could be appointed and the Court could order its dissolu- 
tion. It could also be dissolved by the expiration of the time limited in its 
charter or by judgment of a court of competent jurisdiction. 

In the event of dissolution and in the absence of a receiver, the then pres- 
ent directors or managers acted as trustees for the benefit of the creditors or 
stockholders with power to settle its affairs, although no express power to 
convey real or personal property was granted. We have always taken the 
position that in order to administer the affairs, such trustees had implied 
powers to make conveyances as were necessary, and have caused them to be 
made and have accepted them, although not expressly authorized. 

Now the procedure is entirely different—more comprehensive and help- 
ful. Dissolution may be initiated by the Board, if in its judgment it is proper. 
The Board of Directors may adopt a resolution providing for such dissolu- 
tion, notice of which determination may be given as specifically set forth in 
the appropriate section. Other details are also set forth; and if two-thirds in 
interest of the stockholders vote in favor of dissolution, ‘the corporation shall 
be dissolved upon complying with the requirements of the statute. That 
section of the act is Section 88. The new code also provides that after dissolu- 
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tion a corporation shall continue business for a period of three years for the 
purpose of winding up its affairs as is provided in Section 92. 

There is now a specific provision for conveyances of the property and 
distribution of the assets of a dissolved corporation. 

Specific provisions for consolidation and merger are now set forth in the 

statute. 
Under the old code a corporation could not sell or mortgage substantially 
all of its property without a four-fifths vote of the stockholders in interest. 
That, however, was a comparatively recent statute. Prior to its passage, there 
was no provision for the sale of substantially all of the corporate assets; but 
we authorized the sale of all of the corporate assets by first adopting a reso- 
lution by a two-thirds vote, providing for dissolution with the result that 
the assets had to be sold; otherwise it would seem the assets could not have 
been sold without the consent of all of the stockholders. 

All, or substantially all of the assets of a corporation can now be sold or 
mortgaged upon such terms and conditions as the Board of Directors may 
determine when authorized or approved by the vote of twothirds of the stock- 
holders in interest entitled to vote. 

Ultra vires is no defense under the new Code; however, it has always 
been the rule that if a corporation accepts the benefit of an ultra vires act, it 
is estopped to set up ultra vires. 

There is also a provision that the filing of a charter is not constructive 
notice of its contents to any person. The purpose of this provision is un- 
doubtedly to offset the theory of constructive notice and for the benefit of 
the unsuspecting public or the “sucker.” 

A corporation may now amend its charter, under the new code, before 
the payment of any part of its capital; however, I think a corporation could 
always have done that, at least I have caused it to be done; and, of course, 
it could now amend its charter from time to time in the manner provided 
by statute. The procedure is set forth in Section 125. Formerly the amend- 
ment could be effected by a two-thirds vote of the stockholders in interest, 
while now only a majority of the voting stock is necessary. While it was 
not necessary under the old code for the Board of Directors to act with refer- 
ence to an amendment, it was very often our practice to have the Board of 
Directors pass a resolution and call a meeting of the stockholders for that 
purpose. In the event there is more than one class of stock, it is now neces- 
sary that the vote at the stockholders meeting shall be by classes if the pro- 
posed amendment involves a change in the capital structure. 

There are also provisions for renewal, extension and restoration of the 
Articles of Incorporation which I will not discuss. It is sufficient to say the 
old code did not contain those provisions. 

Formerly it was not necessary for a corporation to have a registered of- 
fice or registered agent unless the designation in the Charter of the principal 
om of business would constitute a designation of a registered office. Now, 

ever, it is necessary for such corporation to have a registered office and 


a registered agent; and it is necessary for the corporation to have in a con- 
spicuous place at its registered office, its name painted or printed in letters 
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sufficiently large to be easily read. In the event that is not done the corpo. 
ration is subject to a fine. A copy of the resolution providing for the reg. 
istered office must be filed with the Secretary of State and a certified copy 
recorded in the office of the Register of Deeds of the County in which the 
registered office is situated. 

By amendment of the legislature in 1941 the corporate existence may 
extend for a period of 100 years. 

There are other details which could be discussed but I have gone over 
my time. There are amendments passed in 1941 that should be noted. | 
merely call attention to them. I apologize for the time taken, but I do not 
know how I could have shortened the language without taking too much 
of my own time and I would rather impose upon you than upon me. 
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Transactions With Deceased Persons 
By O. P. May, Atchison, Kansas 


At common law a party to an action was not a competent witness at the 
trial thereof. The modern statutory rule is that parties to an action are per- 
fectly competent as witnesses, although the fact of interest may affect his 
credibility. In our state under G.S. 60-2801, which has been in force since 
1868, no person shall be disqualified as a witness by reason of his interest in 
the action, but such interest may be shown for the purpose of affecting his 
credibility. 

It has generally been deemed expedient to continue interest in the re- 
sult of an action as a disqualifying factor where the person interested seeks 
to testify as to transactions with a deceased person. It often happens that 
only the two parties concerned are witnesses to a transaction; and to al- 
low one of them, after the death of the other, to testify in his own favor of 
facts connected with the transaction, when the opposite party is dead and 
cannot be heard to reply to the testimony so offered, by contradiction or ex- 
planation, would not only encourage perjury by making its detection and 
punishment in such a case a virtual impossibility, but would also materially 
assist the unscrupulous in any effort made to despoil the estate of a deceased 
person. 
The objects sought to be secured are then, first, equality, second, to close 
the doors to false swearing. While the rule stated is substantially enacted in 
almost every jurisdiction it is given a broader application in some states than 
in others and it is difficult to find two statutes on the subject in which the 
phraseology is the same. The statute forbidding interested persons from 
testifying as to transactions with deceased persons is what might be called an 
exception to the statute permitting parties in interest to testify. 
wi The Kansas statute, as it now stands, is G.S. 60-2804, which reads as 
ollows: 


“No person shall be allowed to testify in his own behalf in respect 
to any transaction or communication had personally by such party with 
a deceased person, where either party to the action claims to have ac- 
quired title, directly or indirectly from such deceased person, or when 
the adverse party is the executor, administrator, heir at law, next of kin, 
surviving partner, or assignee of such deceased person, nor shall the as- 
signor of a thing in action be allowed to testify in behalf of such part 
concerning any transaction or communication had personally by me | 
assignor with a deceased person in any such case; nor shall such party 
or assignor be competent to testify to any transaction had personally 
by such party or assignor with a deceased partner or joint contractor in 
the absence of his surviving partner or joint contractor, when such sur- 
viving partner or joint contractor is an adverse party. If the testimony 
of a party to the action or proceeding has been taken, and he after- 
wards die, and the testimony so taken shall be used after his death, in 
behalf of his executors, administrators, heirs at law, next of kin, assignee, 
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surviving partner or joint contractor, the other party, or the assignor, 
shall be competent to testify as to any and all matters to which the testi- 
mony so taken relates.” 


Before the amendment to this section by Chapter 229, Laws of 1911, 
the word “person” in the first line of this section was the word “party”; 
and the clause “where either party to the action claims to have acquired 
title directly or indirectly from such deceased person” read as follows: 


“Where they have acquired title to the cause of action immediately 
from such deceased person.” 


Before the amendment of 1911, the interested party must have acquired 
his interest immediately from the deceased in order to be disqualified, but 
the amendment of 1911 makes the interested person disqualified whether his 
interest is derived from the deceased person directly or indirectly. 

The cause of this amendment of 1911 was the case of Williams v. Camp- 
bell, 84 Kan. 46, which was handed down February 11, 1911. This cele- 
brated case came from Atchison County. In this case the plaintiff was the 
maid of the deceased claiming to be his common law wife. She was suing 
to recover real estate by virtue of such common law marriage and the de- 
fendants were the grandchildren and great grandchildren of the deceased 
and acquired their interest in the real estate through a daughter of the de- 
cedent. It was held that plaintiff was not prohibited by the statute from 
testifying to communications and transactions had personally with the de- 
cedent as the parties adverse to her did not acquire their title immediately 
from the decedent. This testimony was excluded by the trial court, but the 
Supreme Court reversed for a new trial. The case was dismissed, however, 
after the 1911 amendment was published. 

The change of the word “party” to “person” in the first line of this sec- 
tion by the 1911 amendment has been held to have made no change in the 
meaning of the statute and that a person must still be a party to the action 
before he is disqualified under this statute. Collins v. Hayden, 104 Kan. 351. 
This, because the word “party” still appears later in the section. 

It should be noted that this statute does not exclude all transactions or 
communications with deceased persons, but only when the adverse party is 
the executor, administrator, heir at law, next of kin, surviving partner or as- 
signee of such deceased person, and only then when such transactions or com- 
munications were had personally with the deceased person and only when 
the party’s testimony is in his own behalf, The exclusion applies likewise to 
the assignor of a thing in action in order to prevent circumvention of the 
statute. It also excludes testimony as to personal transactions between such 
party and a deceased partner or joint contractor in the absence of his sur- 
viving partner or joint contractor when such surviving partner or joint con- 
tractor is an adverse party. It also provides that if testimony is taken before 
the death of a party such testimony may be used after his death in be- 
half of his heirs, representatives, etc., and that the other party shall be compe- 
tent to testify as to all matters to which the testimony so taken relates. 
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In Munger v. Myers, 96 Kan. 743, it is held that this statute places a dis- 
qualification upon the witness as a witness rather than a restriction upon the 
testimony as evidence. Of course, where parol evidence of transactions with 
deceased persons is forbidden, proof thereof need not fail, but proof thereof 
may be by circumstantial or other competent evidence. Davis v. Sim, 100 
Kan. 66. 

As has been stated, the statute refers to parties and not to others who 
are called upon to testify, so that testimony of the defendant’s wife concern- 
ing communications had by her with the deceased mother of the plaintiff is 
not incompetent, Nelson v. Oberg, 88 Kan. 14, and the wife and brother of 
a defendant may so testify. Hess v. Hartwig, 89 Kan. 599. And in Collins 
v. Hayden it was held that a son of the decedent not a party could testify in 
favor of other heirs of the decedent who were parties, even though a de- 
cision in favor of the parties calling him would inure to the benefit of the 
witness, and in Hess v. Hartwig it was held that the statute did not apply to 
a witness not technically a party to the action, however much he may be 
interested in the result of the action. In Harris v. Morrison, 100 Kan. 157, 
plaintiff's husband, not a party to the action, was held a competent witness, 
although both husband and wife occupied part of the disputed land as a 
homestead. 

In Koger v. Armstrong, 72 Kan. 691, the testimony of the maker of a 
note not a party that he was the principal and defendant a surety and that 
the deceased payee had for a valuable consideration and without the knowl- 
edge of the surety extended the time of the payment thereof was held compe- 
tent. In Lyman v. Goll, 111 Kaa. 530, it was held that a defendant disclaim- 
ing interest in the property involved is not barred from testifying under this 
statute; however, in Shorten v. Judd, 56 Kan. 43, it was held that a disclaimer 
by a party after the close of the evidence would not render her testimony as 
to such transactions competent, but having disclaimed she would be a compe- 
tent witness on a new trial. 

It was held in Mendenhall v. School District, 76 Kan. 173, that the stat- 
ute applies only to a party to the suit and does not exclude the officers of a 

ation which may be a party. In Walker v. Brantner, 59 Kan. 117, it 
was held that a Superintendent of a Railroad Company was competent to 
testify as to declarations of the deceased husband of plaintiff as to the cause 
of his injury in an action brought by the widow. A conversation between 
an intestate and officers of a bank to whom insurance policies were assigned 
could be testified to by the officers of the bank. Shawnee State Bank of 
Topeka v. Royal Life Ins. Co., 127 Kan. 456. Transactions between a person 
since deceased and officers or agents of an insurance company are not per- 
sonal and they may testify as to such transactions. Taylor vs. American 
Home Life Ins. Co. 137 Kans. 862. 

A mother who had joined the father in a conveyance of land to two 
sons was held not to be an assignor of the thing in action and could testify 
as to transactions between the deceased father and the two sons. Miller v. 
McDowell, 63 Kan. 75. In Yeamans v. James, 29 Kan. 373, it was held that 





146 The JourNaL 


a witness who has transferred his interest in the subject matter of the suit 
to plaintiff is incompetent to testify to such transactions where defendant 
holds under deceased. In Kington v. Ewart, 85 Kan. 292, a party, who was 
seeking to redeem land from a tax deed, and had received a deed for the 
land when a child, testified as to transactions with his deceased grantor. The 
defendant held by a quit claim from the grantee in the tax deed and it was 
held that as neither party was executor, administrator, heir at law or next 
of kin to the deceased the evidence was competent. In Savage v. Modern 
Woodmen of America, 84 Kan. 63, it is held that the statute does not apply 
to a beneficiary of a mutual benefit certificate held by the decedent since the 
beneciary is in fact his heir and next of kin is not material where the claim 
is not founded on that relationship. 

Neither a sheriff levying an attachment nor the attachment creditor is 
an assignee of the attachment debtor, so that a vendee of a deceased attach- 
ment debtor may, in an action by him against the sheriff and the attaching 
creditor for conversion, testify in his own behalf to transactions with the 
decedent. Burlington National Bank v. Beard, 55 Kan. 773. A trustee to 
whom assets have been turned over by a receiver under order of court, is not an 
assignee within the meaning of the statute so as to disqualify a witness from 
testifying against the trustee, as to such transactions with the deceased re- 
ceiver. Pulsiver v. Arbuthnot, 59 Kan. 380. A purchaser at an executor’s 
sale is not an assignee of the decedent within the meaning of the statute. 
Powers v. Scharling, 71 Kan. 716. 

In Buchan v. Bolte, 129 Kan. 747, purchasers suing a surviving partner 
for a deceased partner’s false representations held incompetent as witnesses in 
own behalf concerning transactions with deceased. 

An adverse party may testify that he had no transaction personally with 
the deceased and that no transfer of title was ever made by him to the de- 
ceased. Murphy v. Hindman, 58 Kan. 184. A mere denial that a transaction 
was had with the deceased is competent. Fish v. Poorman, 85 Kan. 237. In 
a will contest for alleged undue influence it was proper for those charged 
with having exercised such influence to testify that they had no transactions 
with testatrix relating to the will. Kerr v. Kerr, 85 Kan. 460. 

Where it is shown on cross-examination that the only means of knowl- 
edge of such a witness are the statements of the deceased the testimony should 
be stricken out on motion of the other party. Moyer v. Knapp, 9 Kan. 
App. 226. 

A stenographer’s transcript of the testimony of a deceased grantor con- 
cerning transactions had personally with a person since deceased is competent. 
New v. Smith, 94 Kan. 6. 

Testimony as to the receipt of letters which in the opinion of the wit- 
ness were in the handwriting of the decedent is not citalea by this statute. 
Dillon v. Gray, 87 Kan. 129. 

In a demand against an estate the claimant may testify to any material 
fact touching the demand which does not involve personal transactions or 
communications with the deceased. Evidence as to the rendition of services 
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for decedent of such a character as must have been rendered in the presence 
of the decedent and with his knowledge and consent or at his request is ob- 
jectionable under this statute, particularly if the witness in describing what 
he did must necessarily attribute to decedent some act or attitude with respect 
thereto. Clifton v. Meuser, 79 Kan. 655. 

“Transaction” within the statute means an action participated in by the 
witness and the decedent. Clifton v. Meuser, 79 Kan. 655. Testimony that 
the deceased was present at a certain place at a certain time is not prohibited 
by the statute. McKiernan v. Lear, 66 Kan. 780. Testimony by defendant that 
money for payment of a debt was enclosed in an envelope, taken to the post 
office, registered and sent to the decedent at a distant state and that in due 
time defendant received a writing acknowledging receipt of the money, which 
writing was identified and introduced in evidence was not incompetent under 
the statute, as it was not a personal transaction or communication with the 
deceased. Bryan v. Palmer, 83 Kan. 298. 

Testimony as to the mental capacity of deceased based on observation of 
his appearance, demeanor and conduct is not excluded by the statute. Love- 
less v. Ott, 121 Kan. 728. 

A witness may testify as to conversations between the deceased and third 
persons in the presence and hearing of the witness. Griffith v. Robertson, 
73 Kan. 666. 

One of the tests as to the incompetency of a witness regarding trans- 
actions with deceased is, is the testimony “in his own behalf.” If the testi- 
mony is offered against the interest of the witness it is not excluded by this 
statute. Bungard v. White, 132 Kan. 349. 

If a witness is called by an adverse party ta testify as to a part of such a 
transaction he may at his own instance testify as to the whole thereof. Niccolls 
v. Esterly, 16 Kan. 32. If such transactions are brought out by questions of 
his opponent it qualifies him to relate all the attendant circumstances though 
the witness would otherwise be incompetent to do so because of the statute. 
Plowman v. Nicholson, 81 Kan. 210. Where the objecting party on cross- 
examination draws from the other, communications between such witness 
and a decedent, the disqualification as to transactions with decedent is there- 
by waived. State Bank of Downs v. Abbott, 104 Kan. 344. 

The statute makes the witness incompetent, not the evidence, and hence 
an objection that evidence is incompetent within such statute will not reach 
the incompetency of the witness. Crebbin v. Jarvis, 64 Kan. 885. 

It will be noted that most of the cases cited herein are those favoring 
admissibility of the evidence. Those cases excluding testimony are those 
where the witnesses are so palpably incompetent under the statute that ref- 
erence thereto would be too elementary. The Supreme Court has been so 
liberal in favor of the admissibility of such evidence that the statute is better 
understood by considering the cases which seem to oppose the statute. 

In Williams v. Campbell, 84 Kan. 46, 50, it was said: “Competency is 
the rule and disqualification is the exception.” In Sarbach v. Sarbach, 86 
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Kan. 894, in holding that a general creditor is not within the statute and 
therefore not in a position to exclude such evidence it was said, page 896: 


“The modern tendency is to avoid increasing the restrictions of 
this statute beyond the. literal necessities.” 
In Madden v. Glathart, 125 Kan. 466, it was held, Syl. 1: 

“The approved theory is that competency is the rule and disquali- 
fication the exception and where doubtful the statute should be con- 
strued in favor of admission rather than rejection of evidence.” 


Ordinarily a statute excluding the testimony of the surviving party where 
one of the original parties to a contract or cause of action is dead applies to 
an action in tort as well as to an action on contract, but it has been held that 
the statute does not apply to actions for wrongful death. 28 R.C.L. 494. But 
these questions apparently have not been decided in Kansas. In 36 A.L. 
R. 959 is a note on application of such statutes in wrongful, death cases show- 
ing cases holding both ways. 

Apparently, under Rule 4 of the proposed American Law Institute Code 
of Evidence, if adopted, the disqualification provided by this statute would 
be eliminated. 
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Kansas lawyers have 
won an unusual share of 
honors by being placed in 
the leading positions in the 
American Bar Association. 
Within the past fifteen years, 
Kansas has furnished two 
presidents of the American 
Bar Association: Senator 
Chester I. Long and Earle 
W. Evans, both of Wichita, 
have held that position. 
Somewhat similar hon- 
ors have been conferred up- 
on a young member of the 
Topeka Bar by the election 
of Phil H. Lewis to the Na- 
tional chairmanship of the 
Junior Bar Conference at 
the annual meeting of the 
American Bar Association at 
Indianapolis. This places the 
33-year-old Topeka lawyer 
at the head of the organized 
junior bar of the United 
States, composed of all mem- 
bers of the American Bar 


Association under thirty-six 
years of age. The Junior Bar has a membership at this time of approximately 7,000 


younger lawyers. There has been a marked growth in the national activities of the 
younger members of the bar since the Junior Bar Conference was organized in 1934. 

The chairmanship of the Junior Bar Conference has usually gone to some young 
lawyer in some large firm in the Eastern states. Hence, the selection of Lewis to 
this position is of particular interest to mid-western lawyers and especially to the 
members of the bar in Kansas and Topeka. 

Phil Lewis took his regular college work at Washburn College, graduating in 
1927 at the age of 19. After several years as a member of the faculty of the Roose- 
velt High School in Topeka and coach of its athletic teams, he took up the study of 
law. During his senior year in the law school he served as law clerk for the late 
George T. McDermott, United States Circuit Judge. Following his graduation from 
the Washburn Law School in 1935, he joined the firm of Lillard, Eidson & Lewis 
of Topeka, who are engaged in the general practice of law and are general attorneys 
for the Union Pacific Railroad Company in Kansas. Lewis was married to Mary 
Lillard in 1934 and has two children. 

Recognized as the largest and most active section of the American Bar Asso- 
ciation, the Junior Bar Conference engages in an extensive bar association program. 
Some of its most notable activities include: the assembly of factual data required in 
the nation-wide movement for the improvement of the administration of justice and 
also in a national study of the justice and small claims courts, the conducting of a 
national public information program devoted primarily to the furtherance of national 
defense and morale, extensive work with law schools and law students, promotion of 
legislative drafting bureaus, and cooperative work with the American Law Institute 
in annotations to the restatement of the law. 

The Junior Bar Conference also serves as a national clearing house for the many 
state and local junior bar associations. It publishes a quarterly Junior Bar News 
Bulletin for the assistance of state and local executives. During the course of the 
year, the Conference sponsors regional meetings for such executives as well as a con- 
ference of the representatives of these organizations during the annual meeting of 
the American Bar Association. 

_ Other officers of the Conference are H. Graham Morrison, Jr., New York City, 
Vice-Chairman, and James P. Economos, Chicago, Secretary. 
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Special Questions 


By Epw. M. Boppincton, Kansas City, Kansas 


The special verdict is not new. Verdicts are general and special. I will 
endeavor to approach the subject of special questions by giving you somewhat 
of a historical background, and, to begin that discussion, quote from Mr. 
John W. Staton, “The special verdict as an aid to the Jury in Civil Cases.” 
(16 American Bar Journal—1930, page 192). 


“Whatever merit there may be in the jury system as a whole by 
reason of the fact that it is a venerable institution may with equal force 
be applied to the special verdict. It is a product of the common law. The 
Statute of Westminster 2, 13 Edw. 1, C. 30, Sec. 2, enacted in 1286, was 
merely declaratory of what had long existed. Blackstone tells us ‘some- 
times if there arises in the case any difficult matter of law, the jury, for 
the sake of better information and to avoid the danger of having their 
verdict attainted, will find a special verdict, which is grounded on the 
Statute of Westminster, supra, and herein they state the naked facts 
as they find them to be proved and pray the advice of the Court thereon; 
concluding, conditionally, that if upon the whole matter the Court 
shall be of opinion that the plaintiff had cause of action, they find for the 
plaintiff—if otherwise, then for the defendant.” Blackstone 9 Ed. Vol. 
4, p- 377 (Burn).” 

“The special verdict had its origin in the fear by the original trial 
jury of a jury of attaint. In the early days if the jury brought in a gen- 
eral verdict which in the mind of the Judge was not a proper one, the 
‘Jury of Attaint’ was summoned. If the Attaint Jury found a different 
verdict from that of the first jury, the first jury were deemed guilty of 
perjury and were severely punished. Some wise juror conceived the 
idea that the danger thus confronting the original jury might be 
avoided by declining to bring in a verdict either for the plaintiff or for 
the defendant but to return to the Court only a finding of the facts and, 
as Blackstone says, pray the advice of the Court thereon.” 


Therefore, the special verdict has great antiquity in the common law and 
had its origin in the fact that jurors who had rendered a general verdict might 
become defendants in a suit before the second jury, and if the first verdict was 
held to be false the original jurors were severely punished. This was the 
“Attaint” which was considered the principal check upon juries’ inclination 
to use their own pleasure and desires in giving a decision. However, if the 
jury was unwilling to subject itself to the danger of an attaint, then they 
could and often did merely find the facts, leaving the court to render judgment 
under the law as applied to the facts so found. (Prof. H. F. Goodrich, Law- 
Fact & Law & Fact). 

__ You may be interested that seemingly by contrast in 1794, five years after 
its establishment, the Supreme Court of the United States tried its first jury 
case wherein Chief Justice Jay instructed the jury as follows: 
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“It may not be amiss, here, gentlemen, to remind you of the good 
old rule, that on questions of fact, it is the province of the jury, on ques- 
tions of law, it is the province of the court, to decide. But it must be 
observed that by the same law, which recognizes this reasonable dis. 
tribution of jurisdiction, you have nevertheless a right to take upon your. 
selves to judge of both, and to determine the law as well as the fact in 
controversy. On this, and on every .other occasion, however, we have 
no doubt, you will pay that — which is due to the opinion of the 
court. For, as on the one hand, it is presumed, that juries are the best 
judges of facts; it is, on the other hand, presumable, that the courts are 
the best judges of law. But still ‘both objects are lawfully, within your 
power of decision.” (State of Georgia vs. Brailsford, 3 US. 1, 1 L. Ed. 
483). 

During the deliberations of the jury certain questions were propounded 
to the court and the court instructed the jury thereon and after ‘the explana- 
tion the jury, without going again from the bar, returned a verdict for the 
defendant. Prof. Edson R. Sunderland, in his discussion on verdicts, general 
and special, in the Yale Law Review, Volume 29, page 253, mentions the 
foregoing and indicates that “for a century this remarkable case stood both 
unquestioned and unfollowed in the court which decided it, and at last in 1894 
in an elaborate opinion, in the face of a still more elaborate dissenting opinion, 
the court declared that neither on authority nor reason did the jury have any 
right such as Chief Justice Jay and his associates had accorded to it, and 
even in criminal cases the court had exclusive right to determine and declare 
the law.” (Sparf and Hansen v. United States (1894), 156 U.S. 51.) 

The question of whether or not the jury is both the judge of the law and 
the fact is carried over in our Kansas General Statutes as a sort of moss-backed 
provision in one of our criminal statutes. Although I do not pose as a stu- 
dent of criminal law, it is my understanding that the Trial Courts of Kansas 
have ignored the substance of the following provision relating to criminal 
prosecutions for libel: G.S. 1935, Sec. 21-2406. “Jury may determine law 
and the fact. In all indictments or prosecutions for libel, the jury, after having 
received the direction of the court, shall have the right to determine, at their 
discretion, the law and the fact.” Incidentally, regarding criminal libel cases, 
our Supreme Court in State v. Zimmerman, 31 Kan. 85, and State v. Verry, 
36 Kan. 416 (1886) has declared that the jury may pass upon both questions 
of law and fact. Even though this is the announced law of Kansas, it is pat- 
ently contrary to existing criminal practice and the custom of the Courts on 
this subject. 

Regardless of the foregoing, through the ages the maxim of the law that 
the jury has jurisdiction over matters of fact and the judges over matters of 
law is well and fundamentally established. It is true there is great difficulty 
at times in differentiating or drawing a line between law and fact. 

Prof. Sunderland has drafted such an able discussion of this subject that I 
consider his thought and language worthy of repetition. He says: 


“The jury have no vested claim to meddle in any way with questions 
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of law. If such questions find their way into the deliberations of the 
jury at all it is through the use of that curious double-natured instru- 
ment known as the general verdict.” (Sunderland). 

“The peculiarity of the general verdict is the merger into a single in- 
divisible residuum of all matters, however, numerous, whether of law 
or fact. It is a compound made by the jury which is incapable of: be- 
ing broken up into its constituent parts. No judicial reagents exist for 
either a qualitative or a quantitative analysis. The law supplies the means 
for determining neither what facts were found, nor what principles of 
law were applied, nor how the application was made. There are there- 
fore three unknown elements which enter into the general verdict: 
(a) the facts; (b) the law; (c) the application of the law to the facts. 
And it is clear that the verdict is liable to three sources of error, cor- 
responding to these three elements. It is also clear that if error does occur 
in any of these matters it cannot be discovered, for the constituents of 
the compound cannot be ascertained. No one but the jurors can tell 
what was put into it and the jurors will not be heard to say. The gen- 
eral verdict is as inscrutable and essentially mysterious as the judgment 
which issued from the ancient oracle of Delphi. Both stand on the same 
foundation—a presumption of wisdom. The court protects the jury 
from all investigation and inquiry as fully as the temple authorities pro- 
tected the priestess who spoke to the suppliant votary at the shrine. It 
is quite probable that the law is wise in not permitting jurors to testify 
as to how they compounded their verdict, for all stability would dis- 
appear if such inquiries were open. But it does not follow that there 
is not some better way of deciding controversies than by means of this 
mysterious agency. If the compound cannot be subjected to analysis 
perhaps it can be dispensed with. 

“As to the first element in the general verdict, the finding of facts, 
it is much better done by means of the special verdict. Every advantage 
which the jury is popularly supposed to have over the court as a trier 
of facts, is retained, with the very great additional advantage that the 
analysis and separation of the facts in the case which the court and the 
attorneys must necessarily effect in employing the special verdict, materi- 
ally reduces the chance of error. It is easy to make mistakes in dealing 
at large with aggregates of facts. The special verdict compels de- 
tailed consideration. But above all it enables the public, the parties and 
the court to see what the jury really has done. The general verdict is 
either all wrong or all right, because it is an inseparable and inscrut- 
able unit. A single error completely destroys it. But the special verdict 
enables errors to be localized so that the sound portions of the verdict 
may be saved and only the unsound portions be subject to redetermina- 
tion through a new trial. The morale of the jury also is aided by throw- 
ing off the cloak of secrecy, for only through publicity is there de- 
veloped the proper feeling of responsibility in public servants. So far, 
then, as the facts go, they can be much more effectively, conveniently 
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and usefully tried by abandoning the general verdict and substituting 
the special verdict. 
“As to the second element in the general verdict, the law, it is a 
matter upon which the jury is necessarily ignorant. 
* * * 


“As to the third element in the general verdict—the application of 
the law to the facts, we find the same difficulty as in the case of the 
first element,—a merging of the law into the verdict in such a way that 
it is impossible to tell how or whether the jury applied the law. They 
may have applied it in a wholly wrong way, or they may have failed 
to apply it at all. 

* * « 

“So far, therefore, as the third element goes, the general verdict is 
an unknown and unknowable mystery, with the balance of probability 
against it.” 

Through the centuries the common law in most of the states of the 
Union, and now the Federal Courts, provides for special verdicts or special 
questions so that the jury may find the ultimate facts presented to it by 
litigants, and thereto the court may apply the law in the rendition of a final 
judgment. 

Some members of the Bar make the blanket objection to special verdicts 
and special questions that they serve the purpose of confusing the jury and 
overthrowing general verdicts. I would say in answer to such objections 
that it is the duty of the trial lawyer to enlighten the trial Judge upon any 
questions which have for their object the confusion of the jury and object to 
the submission of such questions as improper. On the second proposition if 
the general verdict is not based on ultimate facts in issue found by the jury, it 
follows that the verdict must then have been based upon feeling, passion, 
prejudice, or matters wholly foreign to facts in the record and should not 
stand. No verdict should stand unless the basis for that verdict can be found 
in the facts, which are directed to the issues in the case, that is the ultimate 
facts from the record found by the jury. Through the long ages we see a 
development of the common law based upon the needs of the people, ex- 
perience, reason, custom, and fact. The historical survey of the use of special 
verdicts and special questions, and of the knowledge of the functions of the 
Court and jury, in my judgment, give an irrefutable answer to the theory 
that special verdicts and special questions are not essential in our quest for 
ultimate facts. Special findings are as essential in the trial as is the micro- 
scope to the bacteriologist. 


The growth of the law on this subject in Kansas may be readily traced. 


G.S. 1935, Sec. 60-2918: 


1868 “The verdict of a jury is either general or special. A general 
verdict is that by which they pronounce generally upon any or all of 
the issues, either in favor of the plaintiff or defendant. A special ver- 
dict is that by which the jury finds facts only. It must present the facts 
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as established by the evidence, and not the evidence to prove them; and 
they must be so presented that nothing remains to the court but to draw 
from them conclusions of law. 


1874 In all the cases the jury shall render a general verdict, and the court 
shall in any case at the request of the parties thereto, or either of them, 
in addition to the general verdict, direct the jury to find upon particular 
questions of fact, to be stated in writing by the party or parties request- 
ing the same. 


1913 Provided, That no one party shall in any case be entitled as a 
matter of right to request more than ten such special questions but the 
court may in its discretion allow more than ten special questions. 

1874 When the special finding of facts is inconsistent with the general 
verdict, the former controls the latter, and the court may give judg- 
ment accordingly.” 


Our Supreme Court sets out the following reason for special questions 

in the case of Marley vs. Wichita Transportation Corporation, 150 Kan. 818, 
lc. 822: 

“The purpose of propounding special interrogatories to the jury is 

to test it upon particular issues of fact necessarily involved in the general 

verdict, so that it may be determined whether there is sound basis for the 


general verdict.” 


Having glanced at the historical background and the Kansas statute in- 
volved and reasons for special questions, the trial lawyer, whether he be for 
plaintiff or defendant, then faces the problem in the preparation of his case 
of preparing instructions and special questions, if any. After full investiga- 
tion, knowledge of the law and the facts, and with a panorama of the whole 
cas¢ in mind, you then cut through the entire picture and must pick out the 
material facts which singly or in a group constitute the ultimate or control- 
ling facts under the law of the case. No forms are available except those 
we find in the decisions, now some students of the law are advocating the 
compilation and editing of a book on special questions. (Commissioner 
Lawrence M. Hyde, Fact Finding by Special Verdict, February 1941 Journal 
of the American Judicature Society.) I can see where such a work would be 
helpful. It would at least help the lawyer to properly construct special 
questions and might greatly economize the time of the trial judge and the 
lawyer as well. There are no set guides or forms other than the foregoing 
fundamentals and the clarity of the lawyer’s viewpoint in forming the type 
or kind of special questions essential to the particular lawsuit. The many 
decisions of our Supreme Court on special questions afford helpful suggestions. 
The fundamental rules, together with the trial lawyer’s experience, are the 
best guide to the particular kind of questions which may be propounded. 


FUNDAMENTALS IN Kansas 


Since answers to special questions control the general verdict, proposed 
special questions on material disputed facts which are in issue under the 
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pleadings are essential. The answers to immaterial questions will be disre. 
garded (May vs. Foster, 26 Kan. 518; see also 70 Kan. 760.) 

There is one rule to follow in framing special questions and, on the other 
hand, many danger signals which counsel framing questions should avoid, 
I will endeavor to state these in their order. 

1. It is essential that each special question submitted should be so framed 
as to present distinctly a single, material, disputed fact involved in the issues 
of the case. (Dassler’s Code page 1307.) The forms of special questions 
appear in many decisions in Kansas, and it is proper to: 

(a) Submit a single question on a material fact; 

(b) It is proper to submit questions seeking a single, ultimate fact. The 
statute contemplates ten questions. If a question is framed in logical order 
and calls for answers a, b, c, and d, I can see no harm in such a question if 
it is designed to elicit the ultimate fact or facts and not confuse the jury. 
The court certainly has the discretion to permit such a question under the 
statute. The number and form rest in the sound discretion of the trial court 
(Evans vs. Mosely, 84 Kan. 322 and Hamilton vs. Lanoue, 145 Kan. 768). 

In Cole vs. Shell Petroleum Co., 149 Kan. |.c. 30, the question was: “Did 
plaintiff's land overflow; (a) in 1923? Yes; (b) in September 1926? No; 
(c) in 1927? Yes; (d) in 1935? Yes. Here the question was the various 
times that certain land of the plaintiff overflowed. 

, the subdivision of questions is frequently used in negligence cases 
where the substance of the entire question elicits the ultimate fact. It is not 
uncommon in Kansas to divide questions on a question of temporary dis- 
ability, total disability, pain and suffering or actual damages, punitive dam- 
ages, etc. (Behymer vs. Milgram, 151 Kan. l.c. 922). 

(c) Such questions as, “If you find for the plaintiff state” thus and so, 
seem to be approved in our court as not being an inducement for the jury 
to find for the plaintiff or the defendant. (Saunders vs. Atchison, Topeka 
and Santa Fe Railway Co., 86 Kan. 56.) 

2. There are some things which the trial lawyer should avoid in pre- 
paring special questions and our court has considered some of these things. 
To illustrate: 

(a) Trick questions. 

(b) Negative, leading and suggestive questions—the court is justified in 
rejecting such questions. (C.RJ. & P. vs. Lost Springs, 74 Kan. 847.) 

(c) Repetitions or questions containing two distinct points. (The court 
can refuse such questions, Thornton vs. Franse, 135 Kan. 782). 

(d) Questions on immaterial facts. (Allison vs. Shell Petroleum Co., 143 
Kan. 327.) Also matters not in controversy are properly refused. (Snook vs. 
City of Winfield, 144 Kan. 376.) 

(e) Questions which are unfair in substance—cross examining and badg- 


ering a jury. (56 Kan. 433.) 
(£) Questions which leave the matter to speculation or guess as to what 


might or might not have happened in supposed contingencies (Litsch vs. 
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Electric Company, 95 Kan. 496; A.T. & S.F. Railroad Co vs. Lannigan, 56 
Kan. 109). 

(g) Conclusions of law—the court cannot submit such questions. It 
would permit the jury to dodge or hide the actual fact issues and eventually 
leave the factual basis as much in doubt as does the general verdict. 

(h) Assuming any controversial facts in questions. An illustration of 
this is found in A.T. & S.F. Railway vs. Butler, 56 Kan. l.c. 438: 


“(38) Is it not a fact that Butler, when on top of the car, could, 
by remaining there, have seen whether the car he was riding had 
passed east of the clearing post or not before it stopped? A. Depends 
upon circumstances. 

“This question is negative in form, and leading. Besides it assumes 
that the car stopped before the collision; and this is not only unsup- 
ported by the evidence, but contrary thereto. Several questions of a 
similar character were asked, apparently for the purpose of entrapping 


the jury.” 
Also Elliott vs. Reynolds, 38 Kan. 274. 


(i) Requiring the jury to state the evidence in detail explanatory of the 
general questions (Webb vs. Boulanger, 116 Kan. l.c. 716). 

Questions calling for evidentiary facts only are properly rejected. (How- 
ard vs. “i 114 Kan. 531). (Clark Investment Co. vs. Cunningham, 108 
Kan. 703). 

Another illustration is found in Fox vs. Eaglin, 132 Kan. l.c. 402. 

Again the court held as bad a question propounded as follows: Did the 
plaintiff turn his horse on which he was riding to the north and into or in 
front of the automobile defendant was driving, thereby causing the collision? 

(j) Involved or confusing questions. (Thornton vs. Franse, 135 Kan. 
782; Juznik vs. Railway Co., 109 Kan. 359.) 


CoNCLUSION 


Some standard form for the practitioner to follow would be a help, but 
you will seldom find two cases which call for any one of the identical ques- 
tions which you can imagine in any form book. Standardized pleading forms 
are approved by the Federal courts under the new rules. It is also done by 
statute in some states. Perhaps some energetic scholar or text book writer 
will work out some standard form on special questions in the future which 
will be beneficial both to the barrister and to the court. 
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eA Survey of the Administration of Justice in Kansas 
By Joun H. Hunt, Topeka, Kansas 


SELECTING Persons For Jury SERVICE 
At the sixty-first annual meeting of the American Bar Association, held 
in Cleveland, Ohio, July 25-29, 1938, the Section of Judicial Administration 
made the following recommendation, among others, in an effort to im- 
prove the administration of justice: 


“That jurors should be selected by commissioners appointed by the 
courts.” 

“That in the metropolitan centers, some such system as that now 
in use in Cleveland, Ohio, should be adopted.” 

“That the examination of jurors on their voir dire should be in 
accordance with the procedure outlined in Rule 47 of the new federal 
rules of civil procedure, which is as follows: ‘The Court may permit 
parties or their attorneys to conduct the examination of prospective 
jurors or may of itself conduct the examination. In the latter event, the 
Court shall permit the parties or their attorneys to supplement the ex- 
amination by such further inquiry as it deems proper or shall itself 
submit to the prospective jurors such additional questions of the parties 
or their attorneys as it deems proper’.” 


“That, for prospective long trials, one or more jurors in addition 
to the regular panel should be selected and impaneled to sit as alternate 
jurors, in accordance with the practice authorized and regulated by 
Rule 47 of the new federal rules.” 


1938 A. B.A. Reports 523, 524. 


In order to carry out that recommendation and to have adequate in- 
formation upon which to base its efforts to improve the administration of 
justice, the Section of Judicial Administration, the Junior Bar Conference, and 
the National Conference of Judicial Councils, acting as co-operating organi- 
zations, are causing a survey of judicial administration to be made through- 
out the United States. This report on the administration of justice in Kansas 
is made as a part of that survey. 

An investigation of the administration of justice in Kansas, with particu- 
lar reference to selecting persons for jury service, shows the following facts 
and conditions prevail in Kansas. 


I 


Maxine Up Tue Jury List 
Two separate systems of making up the jury list exist in Kansas. One 
system applies to counties having more than 90,000 population, and the other 
applies to counties having 90,000 population or less. These systems are largely 
the same, but there are a number of differences. Therefore, it is necessary 
that a report of each system be given here. 
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A. Eligibility for Jury Service 

The qualifications required for a person to be eligible for jury service are 
identical under both systems and are contained in G.S. 1935, 43-102. The 
qualifications there listed may be summarized as follows: A person to be 
eligible for jury service must be a property owner, over twenty-one years of 

, who is a resident of and eligible to vote in the district in which he is to 
serve; is well informed; possesses his faculties of seeing and hearing; is pos- 
sessed of fair character and approved integrity; and has not served on a jury 
within one year prior to the time that his eligibility is in question. 

In city courts, a person is eligible for jury service if he has not served 
on a jury within six months prior to the time that his eligibility is in question. 
G.S. 1935, 43-134. 

B. Exemption from Jury Service 

Persons exempt from jury service are not identical under the two systems. 
For counties with less than 90,000 population, those exempt from jury service 
are listed in G. S. 1935, 43-116, and are: Lawyers, doctors, teachers other than 
officers of district schools, public officials other than township officers, fire- 
men, clergymen, women, pharmacists, ferrymen, morticians, and persons 
over sixty-five years of age. 

For counties with a population of more than 90,000, persons exempt from 
jury service are listed in G.S. 1935, 43-140, and include lawyers, doctors, 
teachers (without exception), firemen, national guardsmen, clergymen, mor- 
ticians, persons under twenty-one years of age or over sixty-five years of age; 
persons not sufficiently acquainted with the English language to read and 
write it and to understand thoroughly the proceedings ordinarily had in court; 
persons of bad reputation; persons without visible means of support; persons 
who have been convicted of a felony; and persons who have served on a jury 
within one year prior to the time their eligibility is under consideration. 

It should be noted, however, that under both systems the word “ex- 
emption” is not used in its ordinary meaning, but is used to mean that persons 
named have a personal privilege to refuse to perform jury service if they de- 
sire to exercise it, rather than that they are disqualified from serving. (The 
State vs. York, 7 Kan. App. 291, 53 Pac. 838; The State vs. Tulip, 9 Kan. App. 
454, 60 Pac. 659; Moore vs. Cass, 10 Kan. 288; The State vs. Stunkle, 41 Kan. 
456, 21 Pac. 675.) This is not true, however, of persons who have served on 
a jury within one year prior to the time their names are to be placed in the 
box for jury service. Such prior service absolutely disqualifies a person from 
jury service. (Kansas City vs. Kirkham, 9 Kan. App. 236, 59 Pac. 675; The 
State vs. Hamilton, 74 Kan. 461, 87 Pac. 363.) 

C. Selection of Names of Prospective Jurors 

Under both systems, the names of the jurors are selected from the as- 
sessor’s roll. G.S. 1935, 43-102. In counties having a population of 90,000 
or less, the names for the jury list are selected by the mayor for persons liv- 
ing inside the corporate boundaries of a municipality, and by the township 
trustees for persons living outside the corporate boundaries of a municipality. 
G.S. 1935, 43-101. 
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In counties with more than 90,000 population, there is no selection of 
names but the names of all persons eligible for jury service are used, G. S. 1935, 
43-136; whereas, in counties with 90,000 population or less, one name is selected 
for the jury list for each fifty inhabitants in the area from which the jury is to 
be drawn. G.S. 1935, 43-102. 

No attempt at geographical distribution is made other than as stated 
above. 

Under both systems, enough names are selected to produce a sufficient 
number of qualified jurors for a twelve-month jury year. G.S. 1935, 43-105, 
43-136. However, in counties with more than 90,000 population, the jury list 
may be revised oftener than once a year if the district judge desires it and di- 
rects such revision. G.S. 1935, 43-136. 

In counties having 90,000 population or less, the persons are selected by 
the mayor or township trustees from their own knowledge of the persons in 
their community. 

D. Investigation of Prospective Jurors 


In counties having 90,000 population or less, the mayor and township 
trustees are directed to place the names of only such persons as are eligible 
for jury service on the jury list. G.S. 1935, 43-102. There is no specific 
statute providing for an investigation to determine this matter, but some in- 
vestigation is necessarily inevitable if the mayor and township trustees com- 
ply with the statute above ‘cited. 

In counties having 90,000 population or more, there is no investigation 
of any kind made to determine the eligibility of persons whose names are 
placed on the jury list, except that, as a matter of practice, if the persons 
making up the list happen to know of the disqualification of any particular 
person, they see to it that his name does not appear on the list. The only 
statutory direction is that the list shall contain the names of all qualified 
jurors in the county, and that it shall be as complete as the officers charged 
with the compilation of the list can make it. G.S. 1935, 43-136. 

In counties having a population of 90,000 or less, the names of persons 
are placed in a general jury box and a list is filed with the county clerk. 
G.S. 1935, 43-104. 

In counties with a population of more than 90,000, the names on the 
jury list are recorded in a book kept by the jury clerk (who is one of the 
official court reporters), G. S. 1935, 43-143, and the names are also placed in 


a jury wheel. G,S. 1935, 43-137. 
Il 


Taxinc Nags From Tue Jury Lisr 
A. Selection of Names 
In counties with a population of 90,000 or less, there is only one district 
court and it is not divided into divisions. Therefore, when names of pros- 
pective jurors are drawn from the jury box, they are drawn for the entire 
court. 
In counties with a population of more than 90,000, with courts divided 
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into divisions, only enough names are drawn from the jury wheel at one 
time to provide jurors for one division. 

In counties with a population of 90,000 or less, the names are drawn from 
the jury box by the county clerk. G.S. 1935, 43-107. These names must be 
drawn at least thirty days prior to the term of court at which the jury is to 
be used, and the jurors are selected and are available for the entire term of 
court. 
In counties with a population of more than 90,000, the names are se- 
lected from the jury wheel by the judge of the division in which the jurors 
are to serve. G.S. 1935, 43-138. The drawing of these names shall take place, 
when practicable, at least five days before the attendance of the jurors is 
required. G.S. 1935, 43-142. The jurors are selected to serve for a two weeks 
period unless the case on which they serve lasts longer than that period. G. S. 


1935) 43-145- 
B. Notification of Jurors of Their Selection 

In counties with a population of 90,000 or less, prospective jurors are 
notified to attend and serve, by registered mail, return receipt requested. Such 
notice shall be given at least twenty days prior to the date the jurors are to 
appear. If no return receipt is obtained for any of the persons so notified, 
the sheriff shall, at least six days prior to the time they are to appear, give 
personal notice to such persons by leaving a written notice at their usual places 
of residence. G.S. 1935, 43-113. 

In counties with a population of more than go,oo0, the clerk of the dis- 
trict court issues summons for each of the prospective jurors, which summons 
are served by the sheriff of the county. G.S. 1935, 43-144. 


Ill 


Carinc For SUMMONED JURORS 

In most of the counties in Kansas the court houses have not been planned 
so as to provide any particular facilities for caring for summoned jurors. 
Usually all that is provided for them is a jury room in which they may de- 
liberate. No recreational facilities are furnished. During recesses and be- 
fore the opening of court, no attempt, except in exceptional cases, is made 
to keep the jurors together, and after being admonished by the court they 
are permitted to wander in the halls of the court house or to go to such 
other places as they desire. During their deliberation they are, of course, 
confined to the jury room and are not disturbed at that time. 


IV 


AcQuaINnTING SUMMONED Jurors WitH THER Duties 

There is no statutory provision in Kansas which provides that summoned 
jurors shall be instructed as to their duties prior to their jury service. The 
practice of instructing jurors varies from county to county, but in a majority 
of counties the jurors receive no instruction. In a few counties the judge 
has prepared a pamphlet informing prospective jurors of their duties and the 
services expected of them. These pamphlets are sent or given to each pros- 
pective juror after his name has been selected from the jury wheek and be- 
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fore he serves. In a few counties the judges, at the opening of the term, call 
all of the prospective jurors into the court room and deliver a lecture to them 
in which such information is given. However, this practice of furnishing 
pamphlets, or instructing the jurors orally, is infrequent and is not in any 
sense general. 


V 


Conpuctinc THe Vor Dme EXAMINATION 


After a juror has been called to serve in a particular case, a voir dire in- 
vestigation is conducted. In Kansas, the questioning is generally done by 
counsel for the litigants. In a few instances, by local court rule or practice, 
the judge assumes the burden of conducting the voir dire examination and 
counsel are permitted merely to suggest further questions to the court for 
the court to ask. As a general rule, the practicing attorneys dislike having 
the voir dire examination conducted by the court and prefer to question the 
prospective jurors themselves. 

In civil or criminal cases when, in the opinion of a judge of the district 
court the case may be protracted, the court may in its discretion direct the call- 
ing of one or two additional jurors who shall be alternate jurors. G.S. 1935, 
43-201. 


VI 


EVALUATION OF THE PRESENT SYSTEM 


The present system of selecting jurors seems to be satisfactory. It might 
be criticized on the ground that not sufficient investigation is made and that 
not enough information is obtained about the prospective jurors prior to the 
time their names are drawn. However, inasmuch as Kansas is largely a rural 
area and has few metropolitan areas, the names on the jury list are usually 
fairly well known to the court and to the counsel who practice in that court. 
It is doubtful whether the small advantage which investigation would bring 
about, considering these existing conditions, would overcome the expense of 
making such investigation. Probably the greatest criticism of the present 
jury system is the lack of instruction to the juror as to his duties prior to the 
time he serves. This is a matter which easily could and should be corrected. 

Much could be done to improve the manner in which summoned jurors 
are cared for in this state, but that is a matter which doubtless will correct 
itself gradually as old court houses are replaced and as this matter is brought 
to the attention of the various courts involved. 

All in all, the jury system as it now stands in Kansas is quite satisfactory 
to the practicing attorneys and to the public generally. 


Manacinc THE Business oF THE Courts AND THE COLLECTION OF 
Jupictar Statistics 


Also recommended at the convention was the following: 
“That provisions should be made in each state for a unified, judicial 
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system with power and responsibility in one of the judges to assign 
judges to judicial service so as to relieve congestion of dockets and utilize 
the available judges to the best advantages.” 

“That judicial councils should be strengthened with representation 
accorded the Bar and the Judiciary Committees of the Legislative De- 


partment.” 
“That quarterly judicial statistics should be required.” 


1938 A. B. A. Reports 523. 


In order to carry out that recommendation and to have adequate in- 
formation upon which to base its efforts to improve the administration of 
justice, the Section of Judicial Administration, the Junior Bar Conference, 
and the National Conference of Judicial Councils, acting as co-operating or- 

izations, are causing a survey of judicial administration to be made through- 
out the United States. This report on the administration of justice in Kansas 
is made as a part of that survey. 

An investigation of the administration of justice in Kansas, with particu- 
lar reference to the management of the business of the courts and the col- 
lection of judicial statistics, shows the following facts and conditions prevail 
in Kansas: 

I 


Manacinc Tue Bustness oF THE Courts 


The administrative control of the management of the business of the 
various courts of a state are of two types, namely: 1, external control; and, 2, 
internal control. In order that the administrative control of the business of 
the courts in Kansas may be more clearly understood, the consideration of 
such administrative control will be considered separately under those two 
divisions and in the order above given. In this survey consideration will be 
given to such control as is exercised by judicial or quasi-judicial officers or 
bodies only. When the words “administrative control” appear, they refer to 
such officers or bodies. Statutes affecting such control are outside of the 
scope of this survey and an examination of them is therefore not made here. 


1. External Control 

Courts in Kansas can be divided into two types, for the purposes of this 
survey. The first type includes courts or divisions of courts held by judges in 
bank. The Supreme Court is an example of this type. The second classifica- 
tion are courts or divisions of courts held by a single judge. Examples of this 
type are the district courts, county courts, probate courts, and city courts. 

In considering the external administrative control of the various courts 
in Kansas, the types of courts set forth above will be considered separately 
in the order given. 

a. Administrative Control of Courts or Divisions of Courts Held by Judges in 

Bank, Not Including Control by a Member of the Court or Division Itself 


The only court in Kansas which regularly sits in bank and comes within 
the classification here being considered is the Supreme Court. Although the 
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Supreme Court has power to sit separately in two divisions (Constitution of 
the State of Kansas, Art. 3, Sec. 2), it does not do so, and therefore no con- 
sideration will be given to the management of its business except as a single 
unit. The: Supreme Court is free from external administrative control of 
any kind; and its business is managed and controlled entirely by the Consti- 
tution and statutes of the State of Kansas and the rules promulgated by the 
court itself. 

The only other courts which might come under the above classification 
are the district courts in districts in which there is more than one division of 
that court. The Third (Shawnee County), Eighteenth (Sedgwick County), 
and Twenty-Ninth (Wyandotte County) -Districts are examples of such dis- 
tricts. Each of said districts has either three or four divisions and each di- 
vision is presided over by a separate district judge. However, in none of these 
districts are the judges empowered to sit in bank, except in the Twenty-Ninth 
Judicial District (Rule 31 of the rules of the District Court of Wyandotte 
County, Kansas.) These courts are subject to the same external adminis- 
trative control as are other district courts, which control will be considered 
hereafter. 

There was created in Kansas in 1895 (Laws of the State of Kansas of 
1895, Chapters 96 and 368) Courts of Appeals of the State of Kansas, which 
sat in bank and the management of whose business was subject to adminis- 
trative control by the Supreme Court. However, since those courts have 
one ceased to exist, the nature of that external control will not be considered 

ere. 
b. Administrative Control of Courts or Divisions of Courts Held by a Single 

Judge 

The courts in Kansas which come within the above classification are the 
district courts, the county courts, the probate courts, and the city courts. The 
various district courts are the only courts within this classification, the man- 
agement of whose business is now controlled at all by external administrative 
or judicial agencies. To a very limited extent, the Supreme Court has made 
rules affecting the management of the business in the district courts. In this 
part of the Survey the power of the Supreme Court to make such rules will 
not be again considered, but reference is hereby made to Part I of the Survey. 

The Supreme Court rules relating to practice in the district courts con- 
trol the management of the business in the district courts only in the manner 
in which the district judge shall keep his records. (Rules of the Supreme 
Court of Kansas, Nos. 43, 46, 47, 49, 50, and 52.) Other than these rules of 
very limited application, no control of the management of the business of 
the district courts is exercised by the Supreme Court. 

The county, probate and city courts are not controlled as to the manage- 
ment of their business in any respect by any external administrative or judicial 
body. As pointed out in Part I of this Survey, the Supreme Court has been 
3% specific authority to make rules in conjunction with the new Probate 
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2. Internal Control 


A consideration of the internal control of the business of the courts is 
limited to courts in which there is more than one judge. Of course, the bus- 
iness in one-judge courts is managed by that particular judge. 

a. Administrative Control of Courts or Divisions of a Court Sitting in Bank 
by One of the Judges of the Courts or Division of a Court 

As noted above, the only court regularly sitting in bank in Kansas is the 
Supreme Court. To some extent the business of the Supreme Court is con- 
trolled by the Chief Justice thereof. The ways in which the Chief Justice 
controls the business of the Supreme Court may be grouped under three heads: 

1. He assigns the opinions to be written by the various judges. 

2. He presides at the consultations of the court. 

3. He presides at the open sessions of the court and announces the orders 
of the court. 

In the case of the district courts in which there is more than one division 
(Third, Eighteenth, and Twenty-Ninth Districts), the statute provides that 
the judge senior in service shall be the presiding judge. (G.S. 1935, 20502 
and 20-602.) Those sections provide that the judges of the district “shall 
make reasonable and uniform rules and orders for the assignment of actions 
or proceedings for trial among the several divisions of the court, prescribe 
reasonable and uniform rules of practice and for the direction of business and 
for the hearing of motions not inconsistent with the code of civil procedure. 
At all meetings of the judges the presiding judge shall preside, and it shall 
be his duty to promulgate such rules and orders.” In each of said districts, 
rules have been promulgated and in each case they deal with the manage- 
ment of the business of the courts. However, those rules in almost all in- 
stances give the power to control the business of the court as to such matters 
ono not covered by the rules to the “judges” rather than to the “presiding 
ju ge.” 

By statute the judge of the Court of Appeals who was oldest in years was 
made the presiding judge of that court. (Laws of Kansas of 1895, Chap. 368.) 
I shall not consider further the control of the business of this court which no 
longer exists. 

II 
Juprctat Statistics 

Judicial statistics in this state are gathered by the Judicial Council of the 
State of Kansas, which was created by the legislature in 1927. (G.S. 1935, 
Chap. 20, Art. 22.) Under that act the duties of the Judicial Council are set 
forth in G. S. 1935, 20-2203, and are as follows: 


“It shall be the continuous duty of the judicial council to survey 
and study the judicial department of the state, the volume and con- 
dition of business in the courts, whether of record or not, the methods 
and rules of procedure therein, the time elapsing between the initiation 
of litigation and the conclusion thereof, and the condition of dockets as 
to finished business at the closing of terms; to receive and consider 
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suggestions from judges, members of the bar, public officials and citi- 
zens concerning faults in the administration of justice, and remedial 
rules and practice; to recommend methods of simplifying civil and 
criminal procedure, expediting the transaction of judicial business and 
eliminating unnecessary delays therein and correcting faults in the ad- 
ministration of justice; to submit from time to time to the courts or 
judges thereof suggestions as to changes in rules and methods of civil 
red criminal procedure as may be deemed by the council to be bene. 
Cc — 

In order that the Judicial Council may carry out these duties, G. S. 1935, 
20-2205, makes it mandatory for the various persons connected with the courts 
in the State of Kansas to furnish such information to the Judicial Council as 
it shall request. G.S. 1935, 20-2205 provides: 


“Duties of officers. The clerks of the various courts of record in 
this state, judges and justices of courts not of record, and sheriffs and 
police officers, shall on request of the judicial council, without charge, 
furnish such information relating to rules, methods and procedure in 
vogue in their respective courts, and the condition of legal business there- 
. as may be deemed necessary by the council of (in) performing its 

uties.” 
It has been the practice of the Judicial Council to request detailed sta- 
tistics annually as to matters hereinafter described. 
Provision is made in the statutes for the publication of the statistics gath- 
ered by the Judicial Council. Such provision is contained in G.S. 1935, 
20-2204, which is as follows: 


“The council shall submit to the governor on or before December 
first of each year a written report of the work of the council, the facts 
ascertained, the conditions of business in the courts, conditions found 
to be defeating or deferring the administration of justice, with recom- 
mendations concerning needed changes in the organization of the ju- 
dicial department, in rules and methods in civil and criminal procedure 
and pertinent legislation. Such reports shall be printed by the state 
printer and copies thereof distributed to all members of the legislature 
and judges of the supreme, district, county, probate, and city police courts, 
and justice of the peace in this state.” 


In addition to the persons named in the foregoing statute, copies of the 
Judicial Council Bulletin are mailed to every member of the bar admitted to 
practice before the Supreme Court of the State of Kansas. The statistics re- 
ported in that bulletin show the following: 

With reference to the Supreme Court: 

1. The number of cases appealed to the Supreme Court. 

2. Comparative annual summaries of cases appealed and cases disposed of. 

3. The number of cases disposed of by the Supreme Court by written 
opinions. 

4. Statistics as to costs. 
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With reference to District Courts: 
1. Cases pending in all district courts. 

2. Cases tried in all district courts. 

3. Cases disposed of without trial in all district courts. : 

4. Business of the court classified according to the nature of litigation. 
5. Statistics as to the length of time cases were pending before trial. 

6. Statistics as to costs. 


With reference to County Courts: 


1. Number of cases pending in all county courts. 

2. Number of cases tried in all county courts. 

3- Business of the court classified according to the nature of litigation. 
4. Statistics as to Costs. 


With reference to Probate Courts: 

1. Number of cases pending in all probate courts. 

2. Number of cases tried in all probate courts. 

3. Business of the court classified according to the nature of litigation. 

4. Statistics as ta costs. 

No statistics are published by the Judicial Council with reference to the 
various city courts. 















Il 
ComposiTION OF JupIcIAL CoUNCIL 
The Judicial Council of the State of Kansas is composed of nine mem- 
bers. The personnel of the Council is fixed by statute. The pertinent part of 
G. S. 1935, 202201, which fixes that personnel, is as follows. 

“A judicial council is hereby established and created which shall be 
composed of one justice of the supreme court, two judges of different 
judicial districts, each of whom shall have served in such capacity four 
years previous to his appointment, four resident lawyers, each of whom 
shall have been admitted to practice for not less than ten years previous 
to his appointment, the chairman of the judiciary committee of the house 
of representatives, and the chairman of the judiciary committee of the 
senate. * * *” 















IV 
EvALUATION OF THE PRESENT SysTEM 


Inasmuch as there are no large metropolitan areas in Kansas requiring 
complex and specialized court systems, there is not the need for the control 
of the management of the business of the courts as would otherwise exist. 
At the present time, with perhaps one or two exceptions, the business of the 
courts is handled as expeditiously as the lawyers representing the litigants in 
each particular case desire it to be handled. In other words, almost every 
case of undue delay is caused by one or some of the attorneys representing 
the litigants in that particular case, and is not due to the maladministration of 
the business of the courts. It would probably be well if the Chief Justice of 
the Supreme Court were given power to transfer district judges from one 
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district to another in order to relieve congested dockets where such congestion 
occurs. Except for this suggestion perhaps, the management of the business 
of the courts seems to be handled in.a satisfactory manner. 

The Judicial Council has made forward steps in the field of judicial 
statistics and has, directly or indirectly, brought about many improvements 
in the administration of justice. The Judicial Council is still a new body 
and many functions available to it have not yet been undertaken. So far as 
it has gone, however, and it has done much since its organization, the Ju- 
dicial Council must be considered entirely successful. 
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THe Lawyer AND Lire INSURANCE 


The Lawyer and Life Insurance 
By D. C. Martinveti, Hutchinson, Kansas 


A few years ago a young man, a very good friend, who had just finished 
preparing himself to sell life insurance, came into my office and wanted to re- 
tain our firm as his legal counsel on a regular monthly retainer, and asked 
what retainer we would want. He was told that we had never had a prop- 
osition of that kind, and that we didn’t know what service we could render 
to him, and asked what he would want us to do. He said that there were 
probably a number of things which he would want to ask us in order to be 
properly informed as to the law when he talked with his clients; that, as an 
example, there were a number of people who had considerable property and 
yet did not have ready cash, that he proposed to discuss with them the pur- 
chase of insurance to provide funds to pay estate and inheritance taxes. He 
said that in connection with this, after ascertaining the approximate net worth 
of his prospects, he would call upon us to figure out for him the amount of 
the estate and inheritance tax on each estate, and tell him what effect any 
particular amount of insurance would have on the Federal Estate tax, as it 
then was, as to each estate. 

It then began to dawn upon me that there was a real service we could 
render to him, and his clients, and arrangements were made for a monthly 
retainer. 

The Federal statute provides that there shall be included in the gross 


estate: 


“(g) Proceeds of life insurance. To the extent of the amount re- 
ceivable by the executor as insurance under policies taken out by the 
decedent upon his own life; and to the extent of the excess over $40,- 
000, of the amount receivable by all other beneficiaries as insurance 
under policies taken out by the decedent upon his own life.” 


The client should, therefore, be informed that all life insurance taken 
out by him on his life payable ta his estate, or his executor will be included 
in his gross estate, and generally, that insurance payable to a named bene- 
ficiary on the life of the insured to the extent of $40,000 will not be included 
in the gross estate, but that the excess over $40,000 will be included in the 
gross estate, and be taxable as any other property left by the assured. He 
should also be informed that the above provisions are subject to change with- 
out notice. 

Up to a certain amount, insurance can be made payable to an estate for 
the purpose of paying estate and inheritance taxes, but this is not feasible where 
there is a large net estate because of the additional taxes on the insurance 
proceeds: To illustrate, if a party left a net estate of $200,000, without in- 
surance, the estate tax would be, at present, $29,260.00, but insurance payable 
to the estate in said amount would not be sufficient to pay the tax, because 
20% of the insurance, or $5,852, would be required to pay the estate tax on 
the amount of insurance paid to the estate of the deceased. It would take in 
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excess of $36,000 of insurance to pay the estate tax alone, so about $6,800.00 
of insurance would go for a purpose for which it was not intended. Of 
course, in the higher brackets a larger percentage of the insurance would be 
required to pay the additional taxes on the insurance estate. On net estates 
up to $50,000 the tax on the insurance estate required to pay estate taxes 
would be less than $225.00. 

If the insurance to an amount not exceeding $40,000.00 was made pay- 
able to named beneficiaries in the same proportions as their interest in the 
deceased’s estate, and there was no other insurance, the beneficiaries could 
use the proceeds of the insurance to pay the estate taxes, and none of the 
insurance would be required to pay Federal estate taxes on that insurance; 
this would prevent a sale of any of the estate property at a sacrifice in order 
to procure funds to pay Federal estate taxes. Notice, however, that if there 
is a legal obligation on the beneficiary to use the insurance to pay estate taxes, 
it will be considered a part of the deceased’s estate. 

If some of the heirs, devisees or legatees were incompetent, for any reason, 
the guardian of such ward could procure authority from the probate court 
to use insurance funds of the ward to discharge a tax lien, if it was to the 
best interest of the ward’s estate, and it would prevent a sale of property at 
a sacrifice. (28 C.J. Guardian & Ward, Sections 256, p. 260.) 

Generally speaking, life insurance payable to beneficiaries in excess of 
$40,000, will be included in the gross estate of the deceased insured, even 
though the money does not come into the hands of the executor or admin- 
istrator, and the beneficiaries are liable, pro rata, for the additional tax on 
insurance in excess of $40,000. 

Not all life insurance payable to a beneficiary, in excess of $40,000, has 
to be included in the gross estate. Under the rulings of the department, 
the insured must have some “legal incidents of ownership in the policy” be 
fore the proceeds of the insurance should be included in the gross estate. For 
instance, if the application for insurance is made by a third party on the life 
of the deceased, the policy names the third party as beneficiary, and all 
premiums are paid by the third person, the insured has no right to change 
the beneficiary, no right to surrender the policy, no right to borrow on the 
policy, and no interest in the policy at the time of his death, the insured would 
have no legal incidents of ownership in the policy and the proceeds of in- 
surance would then nof be included in the gross estate of the deceased. (The 
Old Point National Bank. Executor (1939) 39B.T.A. 343. D. W. Blacksher 
Estate 1938, 38 B.T.A. 998.) 

The Board of Tax Appeals held in the case of In Re Estate of John Cain, 
Sr., 43 B.T.A. No. 156, where the deceased took out a $50,000 policy naming 
his wife, children and grandchildren as beneficiaries or contingent bene- 
ficiaries, and further providing that if he outlived them, all the insurance 
should be paid to his estate, and where the deceased paid the first premium 
of $5,000 and the widow paid premiums aggregating $25,000 out of income 
from securities which the deceased had previously given her outright, that 
only 1/6 or 5000/30000ths of the proceeds of the policy should be included 
in the deceased’s estate. 
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One tax service has this suggestion: 
“Husband’s estate tax will most invariably be reduced if premiums on 
excess over $40,000 of insurance on his life are paid by his wife from her own 
fun ds.” ; 

It should be remembered that there is a distinction, as far as Federal 
Estate Tax is concerned, between a single premium annuity or deferred an- 
nuity and an ordinary policy of life insurance. The annuity is considered as 
a contract owned by the deceased, and is included, at its value, in ‘the gross 
estate; no part of it can be excluded under the $40,000 exemption of life in- 
surance payable to beneficiaries. 

There was also another phase of life insurance that the young man 
called upon us to assist him with. That was with reference to insurance 
taken out by members of a partnership, in order that a fund might be avail- 
able to or for the surviving partners to buy the interest of the heirs of the de- 
ceased partner in the partnership business. 

There are a number of different kinds of contracts in respect of such in- 
surance, depending on the kind of partnerships and the desires of the various 
partners, so no particular form of contract can be suggested, but the lawyer 
should be prepared to draw such agreements as are desired. 

Quite frequently the partners desire to take out life insurance on the 
lives of its members, and to pay the premiums, naming the partnership, or 
the survivors of the firm as beneficiaries with the further agreement that on 
payment of the proceeds of insurance on the life of the deceased to his heirs, 
or devisees or legatees, the survivors shall be the owners of the interest of the 
deceased in the partnership. 

Such an agreement provides the survivors with funds to pay for the in- 
terest of the deceased in the partnership. 

The agreement may be modified to provide that an inventory of the 
partnership property, exclusive of insurance, shall be taken promptly after 
the death of the deceased, and if the partner’s share of the inventory amounts 
to less than the insurance, then on the payment to the heirs of the proportion- 
ate amount of the inventory, the property shall belong to the surviving part- 
ners, and that they shall also be entitled to the excess of the insurance; but, 
if the partner’s share exceeds the proportionate share of the inventory, that 
upon the payment of the insurance plus the difference between the insurance 
and the pro rata share of the inventory, within a stated time, that then the 
surviving partners shall be the owners of all the partnership property. 

A provision should also be included, that if any of the partners with- 
draw from the firm they should have the privilege of securing an assignment 
of the policy on payment of the premiums paid by the partnership on his 
particular policy, or, that in the event of such retirement, the policy should 
be surrendered for its cash value, the proceeds either to be divided or to go 
to the remaining partners. 

It should be remembered, that in all probability the value of the life in- 
surance policies on all of the members of the firm will likely be included in 
determining the value of the deceased’s interest in the partnership for tax 
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purposes. Even though the partnership books are kept on a cash basis, in 
the event of the death of a member, his share must be figured on the accrual 
basis, as death terminates the partnership, and the deceased partner’s interest 
is in all of the business, accounts receivable, bills receivable and the like. 

On account of the fact that death determinates a partnership and that 
there may be changes in the members of the firm, the question arises as to 
who should be named as beneficiaries in partnership insurance. For illustra- 
tion, take a law partnership, which may frequently change its personnel. 

The writer believes that a group can execute a partnership agreement, 
designating a firm name and style and declare a policy to preserve the identity 
of the firm and the continuance of its business under a given firm name, ir. 
respective of the members therein, with a provision for filling vacancies. A 
capital structure can be set up with the amount to be contributed by each in 
amounts or percentages, with an agreement as to distribution of net profits 
and payment of losses, and terms for distribution. It may also be agreed that 
the percentages may be changed by mutual agreement. 

It can also be agreed that any member may withdraw from the firm, and 
that on such withdrawal he shall be entitled to withdraw a sum equal to 
his contributions to capital plus his proportionate share of the profits earned 
and collected but undistributed as of the date of withdrawal, and that the re- 
maining members shall be the owners of all the firm property and retain 
the firm name. 

The agreement may also contain a provision that death of a member 
shall not dissolve the partnership but shall be considered as a withdrawal 
of such member from the firm, and that upon payment to the executor or 
administrator of the deceased’s estate of the amount the deceased would 
have been entitled to if he had withdrawn from the firm, that the surviving 
members shall own all of the firm assets and be released from all liability to 
the estate of the deceased. Such an agreement would have to be made bind- 
ing on the parties, their heirs, executors, administrators and personal repre- 
sentatives. 

A provision for Dissolution by majority vote should be embodied in the 
agreement. 

With such a contract, insurance can be taken out on the lives of the 
members, and the partnership, under its firm name, made the beneficiary. 
The proceeds of the insurance on the deceased can be used to pay the amount 
due the deceased as if he had withdrawn from the firm in his life time. 

In attempting to follow this procedure, it is apparent that the careful 
attention of a lawyer is required throughout. 

It is simpler in the case of a corporation taking out insurance on its 
officers for the purpose of buying the officers stock in the corporation at a 
price to be arrived at by a designated method, because the corporation is a 
recognized entity. In this instance, the chances are, that any insurance money 
actually going into the deceased’s estate, would have to be included in his 
estate return to the amount it exceeded $40,000.00, even if the insurance was 
taken out by the corporation, and the corporation paid all the premiums 
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if the deceased had any incidents of ownership in the policies. Under Treas- 
ury Decision 5032, made January 10, 1941, it seems to make no difference 
who made the application for insurance, if the deceased had any of the 
incidents of legal ownership, in the policy at the time of his death. Insur- 
ance premiums paid by the assured after January 10, 1941, are construed as 
payment for insurance taken out by him, and such insurance will be included 
in the gross estate in excess of $40,000.00. While the courts have not definitely 
defined “legal incidents of ownership” it generally includes any insurance, 
in which the deceased had any economic interest, or any control over the 
policy, or its proceeds. 

Three things now seem to be necessary in order to be sure that life in- 
surance will be excluded from the gross estate; those three things are; (1) 
the insurance must be payable to a named beneficiary; (2) the deceased must 
have parted with all legal incidents of ownership, and (3), the premiums 
must be paid by the beneficiary out of his or her funds, with no obligation 
to use any of the proceeds for the benefit of the estate. 

It has been held in: Estate of Harry W. Hahn (1938) 38 B.T.A. 3, that 
where policies were taken out by, and for the benefit of, and were owned 
exclusively by the corporation, and the policies on the life of a stockholder, 
who was a director, were payable to his widow, that the proceeds of such in- 
surance were properly included in the deceased’s gross estate. 

In one case, an officer of a corporation entered into a contract with the 
corporation, by which the corporation agreed to purchase the stock of any 
stockholder signing the contract, at a stipulated price on his death; insur- 
ance having been taken out on lives of the stockholders, with the corporation 
as beneficiary. The contract was made and insurance taken out for the pur- 
pose of enabling the corporation to purchase the stock. By later agreements 
the corporation relinquished its rights to the death benefits under the pol- 
icies, and the decedent named his wife as beneficiary reserving the right to 
change the beneficiary. Thereafter, the corporation continued to pay the 
premiums, treating the payments as additional compensation for services 
rendered and to be rendered, and it was held that the proceeds of the in- 
surance were properly included in the deceased’s gross estate. 

If Life Insurance is assigned ‘as collateral security for a loan or for the 
purpose of paying debts, and the Estate of the deceased receives the benefit 
of the payment of debts out of the insurance, the insurance which goes to 
pay debts will be included in the gross estate. 

This paper is not intended to deal fully with income from Life Insur- 
ance. Internal Revenue Code, Section 22, provides, with reference to Life 
Insurance, 


“(b) Exclusions from Gross Income. The following items shall 
not be included in gross income, and shall be exempt from taxation 
under this Chapter: 

(1) Life Insurance-—Amounts received under a Life Insurance con- 
tract paid by reason of the death of the insured, whether in a single 
sum or otherwise (but if such amounts are paid by the insurer under 
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an agreement to pay interest thereon, the interest payments shall be 
included in gross income).” 


It can, therefore, be stated that generally the proceeds of Life Insurance, 
exclusive of interest, are not to be included in income. 

However, if Life Insurance is transferred for a valuable consideration 
by assignment or otherwise, then only the actual value of the consideration, 
and the amount of premiums and other sums subsequently paid by the Trans. 
feree shall be exempt from income tax. For illustration, if a $5,000 policy 
is assigned for a consideration of $1,000, and additional premiums totalli 
$2,000 are paid, then only $3,000 of the $5,000 received upon the death of 
the Assured would be exempt from income. The remaining $2,000 would 
be subject to income tax. 

Time will not permit a discussion of income taxes on annuities. 

Before closing this paper I wish to give a rather extensive review of the 
case of Estate of John T. H. Mitcheli, deceased, Administratrix, petitioner, 
vs. Commissioner of Internal Revenue, respondent, 37 B.T.A. 1. 

In this case, in 1924, John T. H. Mitchell, the deceased, and one Phil- 
lip W. Lennen formed a corporation under the name of Lennen & Mitchell, 
Inc., to engage in the advertising business, each acquiring one-half or goo 
shares of the capital stock. 

A previous oral agreement was reduced to writing in 1929, which pro- 
vided that the parties thereto “deem it to their mutual interest to make pro- 
vision for the purchase and disposition upon the death of either of them” 
of the goo shares or other corporation stock acquired by them, and that “it 
is their intention to provide for the purchase price or a part of the purchase 
price for such stock from the proceeds of life insurance which is or may be 
payable to the estate of either party, as hereinafter provided.” 

The agreement provided that neither party should sell or dispose of the 
stock without first offering to sell to the other at a price to be mutually 
agreed upon; that “for the purpose of putting this agreement into effect as 
hereinafter set forth, and to provide for a part of the purchase price of the 
stock, the parties hereto have caused life insurance in the sum of $200,000.00 
to be placed upon the life of each of the parties hereto as evidenced by” 
certain designated policies; that the premiums would be paid when due in 
a manner to be agreed upon; that the proceeds of the policies should be 
made payable to the estates of the respective parties “for the purpose of pro- 
viding a part of the purchase price to be paid for the stock of the party who 
shall have predeceased the other, and the said sum of $200,000.00 is to be 
received on account of the purchase price as if the surviving party had paid 
the same, and it is agreed that tlie surviving party shall receive the stock 
held by the deceased party in the corporation of Lennen & Mitchell, Inc., 
as though a direct purchase had been made by such surviving party, it be- 
ing the intention of the parties hereto, and the parties hereto agree for their 
respective estates that the said sum of $200,000.00 received by the estate of 
either party shall be applied on account of the purchase price for the bene- 
fit of the surviving party;” and that, “the surviving party shall immediately 
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receive and be entitled to the stock” upon the payment of the $200,000.00 
proceeds to the estate of the deceased party unless the corporation’s tangible 
assets, excluding book value and good will, show a value of the stock in 
excess of $200,000.00, in which event such excess shall be paid either in cash 
or in certain specified installments at the option of the purchaser; that on 
each party’s certificate of stock there shall be inscribed, “subject to written 

ent dated April 30, 1929, between Phillip W. Lennen and John T. H. 
Mitchell,” and that “this agreement shall be binding upon, and shall inure to, 
the benefit of the executors, administrators and assigns of the parties hereto.” 

The stock of each was so inscribed. The insurance was procured, each 

making their insurance payable to their respective estate and reserving 
the rights of ownership in each, and to change beneficiaries without their 
consent. Each agreed to pay the premiums due on the other’s policies, but 
Mitchell agreed to pay one-half of the total, his premiums being larger than 
Lennen’s. The Company issued its checks for the premiums but charged 
one-half of the total to each individual’s account, the charges being offset by 
credits for salaries and dividends. The proceeds of Mitchell’s policy, pay- 
able to his estate, was $202,666.67. 

On December 31, 1930, following Mitchell’s death, an agreement was 
entered into between Lennen and Mitchell’s Administratrix and his heirs, 
in which it was agreed that the value of Mitchell’s goo shares was $313,771.93. 
It was also agreed that the insurance of $202,666.67 should be applied on the 
purchase price, and that Lennen should pay the difference of $111,105.26. 
The corporation books show that Mitchell owed the corporation $206,648.17 
at the date of his death. Lennen also agreed that if Mitchell’s Estate would 
pay the $111,105.26, which was the balance due for Mitchell’s stock, that he 
would procure a release from the corporation of Mitchell’s indebtedness to 
the corporation in the amount of $206,648.17. The agreement was fully 
carried out, and the corporation release secured. 

In the estate tax return, the petitioners reported the value of Mitchell’s 
goo shares of stock at $111,105.26, the difference between the agreed value 
of the stock and the proceeds of insurance. In other words, the estate re 
turned what it was paid for the stock in cash. The return also listed $202,- 
666.67, the proceeds of insurance payable to the deceased’s estate. These two 
figures totalled $313,771.93, the agreed value of the stock. 

The Commissioner of Internal Revenue increased the value of the stock 
aad $111,105.26 to $313,771.93, and also included the insurance, hence the 
appeal. 
The petitioner, the estate, contended that not more than $313,771.93 
should be included in the gross estate on both stock and insurance because 
the estate was not entitled to receive, and did not receive, both insurance in 
the sum of $202,666.67 and cash in the amount of $313,771.93, the value of 
the stock; that the proceeds of the insurance had to go to the purchase of 
stock under a binding program. 

The Commissioner of Internal Revenue contended that the value of the 
stock was one issued, and the inclusion of the insurance an entirely separate 
issue, not connected with the value of the stock. 




















































174 The JourNaL 


The Board of Tax Appeals held that the insurance money was prop. 
erly included, because payable to the estate and because the assured retained 
many incidents of legal ownership including the right to change the bene. 
ficiary. The decision held, that the effect of the contract of April 1929 was 
to reduce the value of the estate’s interest in such stock by an amount equal 
to the proceeds of the insurance, and that the value of the stock for tax pur 
poses “was the sale price of the stock actually received by the estate after 
the reduction of the amount of the insurance proceeds for the total sale price 
of the stock,” and that the Commissioner of Internal Revenue erred in in- 
creasing the value of the stock from $111,105.26 to $313,771.93. 


The case also involved the issue as to whether $402,273.70 proceeds of 
insurance policies on decedent’s life, payable to Lennen, should be included 
in deceased’s gross estate. 

Owing to the fact that the personal services of each, Lennen and Mitchell 
constituted a vital factor in the business, they entered into an oral agreement 
in 1928 that Lennen should procure $400,000.00 insurance on his life payable 
to Mitchell, and Mitchell should procure $400,000.00 on his life payable to 
Lennen. The policies were so taken out, and provided in effect, that if the 
named beneficiary pre-deceased the insured, the beneficial interest in the 
policies would vest in the insured. There was no right reserved to change 
the beneficiary, no right to obtain loans thereon, or to receive cash surrender 
value and no interest therein at the death of the assured, that could be ex- 
ercised by him without the consent of the beneficiary. The policies on Len- 
nen’s life were delivered to Mitchell, and those on Mitchell’s life were de- 
livered to Lennen, who was in possession thereof at the date of Mitchell’s 
death. Lennen agreed to pay premiums on policies on Mitchell’s life and 
Mitchell to pay those on Lennen’s, but Mitchell voluntarily paid one-half of 
the total premiums. 


The Board of Tax Appeal held that the deceased did not have any in- 
terest in the policy at the date of his death which he could exercise without 
the consent of the beneficiary and that therefore, the proceeds of the policies, 
$402,273.70, should not be included in the gross estate. 


In conclusion, I wish to state that I trust this paper is sufficient to con- 
vince you of the importance of having beneficiary clauses in insurance poli- 
cies well and carefully drawn; that there are many important legal aspects of 
life insurance, and its uses in everyday business. I hope I have also made it 
clear that in view of the importance of life insurance in respect of Estate, Inher- 
itance and Income Taxes, the lawyer should equip himself so as to be 
able to advise his clients in respect thereof, and that particular care and study 
are necessary in order to become familiar with the various angles, with ref- 
erence to the proceeds of life insurance. It is also apparent that in view of 
the many changes which are likely to occur through increase of Inheritance 
taxes and reduction of exemptions, this field of law practice will be con- 
stantly enlarged. Lawyers can be of benefit to their various classes of clients, 
individual, corporation and partnership, and can also be of assistance to life 
insurance agents in connection with their sales of life insurance. 
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The Attorney and Client Relationship 
By Tom Lurarp, Topeka, Kansas 


There is a very old, and a very good, recipe for making rabbit stew. It 
begins with this direction, “First, catch your rabbit.” The application of 
this same principle to the subject of my address is more or less obvious. How- 
ever, there is a wide difference between the methods to be adopted in acquir- 
ing a rabbit for the purpose of making rabbit stew, and the methods to be 
adopted for acquiring a client with whom the lawyer is to establish that re- 
lationship which we now have under consideration. Snares, traps, and guns 
are the usual and necessary equipment one has when he starts out to catch 
arabbit. The use of any equipment of this kind in acquiring a client is con- 
trary to the rules of the game, and is quite generally and properly condemned. 
Even the hot pursuit of a client on foot and without firearms is contrary to 
legal ethics, although lawyers have sometimes been suspected of adopting 
that method. 

Any discussion of the lawyer and client relationship necessarily assumes 
that the lawyer has a client. Hence it would seem appropriate before we 
proceed further to give some consideration to the question of how lawyers’ 
clients are acquired. On this subject I certainly do not pose as an expert. In 
fact, I wish I might speak from a wider and richer experience. 

Shortly after finishing law school I came to Kansas as a total stranger 
and opened an office in a small Kansas town. As I sat there in professional 
solitude I wondered whether any clients would ever come to me, and if so, 
why. After a few days waiting for the sound of a foot-step on the stairs, I 
finally heard one. Immediately I assumed the most learned and professional 
air and posture that I was capable of, and waited breathlessly for what I hoped 
would be my first client to appear at the door. True enough, there was a 
client. He wanted me to file suit at once on a collection item of $10.00 as 
the debtor was about to take a train to California. He offered to pay me as 
my fee one-half of the amount that I might collect. 

My father, who was a lawyer in Illinois, had given me a lot of fatherly, 
as well as professional, advice during the last few days we were together be- 
fore I left home on the great adventure. One of the things he had told me 
was that I should not make a practice of taking law suits on a wholly con- 
tingent fee basis when the client had sufficient financial resources to pay 
some fixed fee for the services performed, regardless of whether or not the 
suit was won. Of course, he did not have in mind small collection items, 
but as I sat there that day facing the long hoped for first client I was con- 
fronted with the necessity of making what seemed to me a very important 
and vital decision. Must I insist upon a cash fee and probably lose the 
client, or must I at the very commencement of my legal career disregard the 
advice my father had given me? It was a tough one. But it seemed to me 
necessary that I make the decision, as the prospective client was a man of 
means and in fact one of the leading citizens of the town. So, with what I 
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hoped was outward calm and dignity, but after a terrific inner struggle, I said 
“I can’t accept your case on a contingent fee basis. I will have to have a cash 
fee.” You can probably imagine the astonishment of the other man when 
I made this statement He immediately asked how large a cash fee I wanted. 
This rather floored me, as I had not looked that far ahead. If $5.00 was a 
reasonable contingent fee, as it no doubt was, a cash fee, win or lose, would 
obviously have to be below that figure. Here was another tough one. But 
I finally said, “Two Dollars.” His face registered still greater astonishment. 
I am satisfied that he wondered if I wasn’t just a little bit cracked. However, 
he said he would be back in a few minutes and let me know, Sure enough, 
he returned in about ten minutes and laid down $2.00 on the desk, telling 
me to go ahead. I found out afterwards he had come to me in the first place 
because the other lawyers were out of town, but after my startling fee propo- 
sition he left the office long enough to verify that fact quite definitely be- 
fore he came back to meet my terms. Well, I won the case, but as a result 
of my heroic stand on the fee proposition I was $3.00 poorer than I might 
otherwise have been. 

While I have just confessed to you in strict confidence that my own first 
case came that way, a general reliance by a lawyer on business coming to 
him because the other lawyers are out of town could hardly be counted a 
system that would produce the best results. 

It would be great if I had discovered for my own use and could lay be- 
fore you some formula that would bring to a law office a steady flow of weal- 
thy, prosperous clients who had important law business and who were anxious 
to pay handsome attorney fees. Unfortunately, however, if such a formula 
exists I have never discovered it. 

Clients seem to be acquired through the establishment of confidence that 
a particular lawyer is best equipped to serve them. Legal training and skill, 
either as a counselor or as a trial lawyer, can be demonstrated only in the 
actual practice of the profession, after the lawyer has had at least a few 
clients. However, there are certain qualities which attract clients to a young 
lawyer in the first instance. I think any experienced observer would list 
among these desirable qualities a gentlemanly bearing, energy, industry, a 
determination that will not readily accept defeat, and a reputation for pos- 
sessing high aims and ideals both as a citizen and as a lawyer. 


The qualities just referred to are not beyond the reach of any young man 
who enters the practice of the law. If he demonstrates these qualities, some 
measure of success for the novitiate in the legal profession is practically as- 
sured. If he has in addition to these qualities, a pleasing, genial personality, 
a fine educational and cultural background, and a keen legal mind, he will 
rise high in his profession. 

If, on the other hand, the young lawyer be not a gentleman, if he be 
lazy and indolent, if he lack the determination to fight hard and unceasingly 
against defeat, and if his aims and ideals as a citizen and as a lawyer be not 
pointed upwards towards the stars, he does not deserve and should not expect 
to attract and hold a desirable clientele. 
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It is surprising how closely the public watches the young lawyer. His 
effectiveness and success in small matters soon become known and talked 
about, and thus lead to more remunerative employment. 

I think we may assume from here on in this discussion that at least one 
client has been obtained, or in any event, that he has entered the office and 
has expressed a desire to engage the attorney’s services. He may want to 
reach some definite agreement in advance as to the charges for the services to 
be performed. Just how to fix an attorney fee is a problem by no means 
free from difficulties. The legal profession is one of the learned professions, 
and a lawyer’s charges should be on a basis that is in keeping with the dig- 
nity of his profession. They should not, on the other hand, be excessive or 
unfair. Attorney fees vary considerably with the size of the community. 
The cost of living and maintenance of an office in the smaller towns is much 
less than it is in the larger towns, and, of course in one of the great cities 
of the country, lawyers’ expenses, and consequently lawyers’ fees, are on a 
considerably higher scale. Rule 12 in the Canons of Professional Ethics as 
promulgated by the American Bar Association contains an excellent summary 
of the principles that should guide an attorney in fixing the amount of his 
fees. This rule reads: 

“In fixing fees lawyers should avoid charges which overestimate 
their advice and services, as well as those which undervalue them. A 
client’s ability to pay cannot justify a charge in excess of the value of 
the service, though his poverty may require a less charge, or even none 
at all. The reasonable requests of brother lawyers, and of their widows 
and orphans without ample means, should receive special and kindly 
consideration. 

“In determining the amount of the fee it is proper to consider: 
(1) the time and labor required, the novelty and difficulty of the ques- 
tions involved and the skill requisite properly to conduct the cause; (2) 
whether the acceptance of employment in the particular case will pre- 
clude the lawyer’s appearance for others in cases likely to arise out of 
the transaction, and in which there is a reasonable expectation that 
otherwise he would be employed, or will involve the loss of other bus- 
iness while employed in the particular case or antagonisms with other 
clients; (3) the customary charges of the bar for similar services; (4) 
the amount involved in the controversy and the benefits resulting to the 
client from the services; (5) the contingency or the certainty of the com- 
pensation; and (6) the character of the employment, whether casual 
or for an established and constant client. No one of these considerations 
in itself is controlling. They are mere guides in ascertaining the real 
value of the service. 

“In fixing fees it should never be forgotten that the profession is a 
ne of the administration of justice and not a mere money-getting 
trade.” 


The rule just quoted applies, of course, in fixing a fee either at the be- 
ginning of the employment, or after the services are completed. If the prof- 
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fered employment involves prolonged litigation, it is proper, and I believe 
customary, to agree upon some reasonable retainer to be paid in advance of 
the actual work. The final fee may be to some extent contingent, the final 
amount paid to be larger in the event of success, and less if you do not suc- 
ceed in the litigation. If a contingent fee is agreed upon, it should be reason- 
able under all the circumstances of the case, including the risk and uncer- 
tainty of the compensation, but should always be subject to the supervision 
of a court as to its reasonableness. In my own experience and in the experi- 
ence of other lawyers, a fee which seems to the lawyer quite modest and 
reasonable sometimes appears to the client to be excessive. On the contrary, 
a fee which the lawyer himself thought might appear a little steep is not in- 
frequently thought by the client to be very reasonable—sometimes even too low. 
It is well to keep an accurate record of the time spent on each matter of busi- 
ness that comes into a law office. Such a record is helpful, but a lawyer's 
charges can never be computed on a mathematical basis. The principles set 
sm in the Canons of Ethics are as safe a general guide as an attorney could 
ave. 


There are two other thoughts on the fee matter: If an agreement on fees 
is made, it should be reduced to writing, so there can be no opportunity for 
misunderstanding. It is probably unnecessary to add that a division of fees 
for legal services, except with another lawyer, based upon a division of service 
or responsibility, should always be condemned, and that the practice of cut- 
ting fees below reasonable standards in a spirit of competition to get the 
business is never to be indulged in. 


The relationship between attorney and client has always been classed as 
a relationship involving the highest degree of trust and confidence. Above 
all things, a lawyer must be fair and honest with his client. When consulted 
with reference to a legal problem, he would clearly be unfair to himself, as 
well as to his client if he took snap judgment without giving the matter 
most careful consideration. This involves obtaining full knowledge of all facts 
obtainable before advising the client as to his rights. We are sometimes too 
prone to adopt the client’s views, and undertake to uphold the client’s con- 
tentions in court, even against our better judgment. A bold and confident 
assurance to a client that he is right and that his position can be maintained 
should seldom be given—never given except after the most thorough study. 
Where principles of honor and integrity will not be sacrificed, it is often 
best to advise the client to avoid or end the litigation, if the controversy will 
admit of fair adjustment. 

What the client is entitled to and should have is the studied and candid 
opinion of his lawyer on the merits and probable results of pending or con- 
templated litigation, telling him so frankly if the case be a hard one and 
the odds appear to be against him. However, after all difficulties have thus 
been explained to the client, if employment be tendered and accepted, the 
lawyer should throw himself into the case with all the energy and ability he 
can command. The case that at first seemed to be most difficult is not in- 
frequently won through the sheer industry and ability of the lawyer. The 
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winning of a hard case under these circumstances is one of the most gratify- 
ing things in the practice of law. 

The representation by the attorney of adverse interests is never permis- 
sible. There are times when the observance of this principle, through no 
fault of the lawyer, results in a loss of what would have been remunerative 
employment. As an illustration of this, I mention an experience we had in 
our own office, which is no doubt similar to experiences other lawyers have 
had. A few years ago we were consulted by a widow whose husband had 
died in an automobile wreck, his car having run off the highway at high 

and dashed into a creek at the roadside. He carried insurance policies 
which paid double indemnity in case of accidental death. One of the in 
surance companies claimed that the insured had purposely caused the wreck 
as a means of committing suicide, and hence denied liability on the accident 
feature of the policy. She desired us to file suit against this company, assuring 
us that several other companies, including one which was a regular client 
of our office, were ready to pay ‘in full the accidental death benefits without 
any claim of suicide. We thereupon, after getting what we believed were 
all the facts and after consulting a number of witnesses, concluded that though 
some circumstances might suggest suicide, these were only inferences, and 
upon the whole case she should be able to recover on the accident feature of 
the policy. Preliminary to filing suit, we wrote a letter to the one com- 

y which had refused to pay, advising that if the claim was not paid suit 
would be filed. On the next day after we had written this letter, the general 

t of the company which was our regular client called at our office to em- 
ploy us to defend it. He stated that, while the local agent had indicated to 
the widow that no suicide contention would be raised, representatives from 
the home office later made a complete investigation and concluded that 
the case was one of suicide and that liability should be denied on the ac- 
cident feature of the policy. Having had such a full and confidential dis- 
closure of the plaintiff's case, we felt compelled to decline employment by 
our insurance company client. As the prosecution of the case against the other 
insurance company would have been directly adverse to the interest of our 
regular insurance company client, we withdrew from the employment on 
behalf of the plaintiff in that case. Suit was later filed by other attorneys 
against our insurance company, who engaged other counsel to defend the 
case upon our explaining why we felt unable to act. Since then we have 
been more careful to ascertain that the rights of our regular insurance com- 
pany clients are not either directly or indirectly involved before we accept 
employment in a case that has any insurance features. 

Under the recognized Canons of Professional Ethics every lawyer upon 
his own responsibility must decide what business he will accept as counsel, 
what causes he will bring into courts for plaintiffs, what cases he will con- 
test in courts for defendants. The responsibility for advising as to question- 
able transactions, for bringing questionable suits, for urging questionable de- 
fenses is by these Canons of Ethics the lawyer’s responsibility. He cannot 
escape it by urging as an excuse that he only followed his client’s in- 
structions. 
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There is a more or less common belief among laymen that a lawyer who ” 


numbers among his clients large corporate interests has surrendered his own 


personal integrity, and has become merely the mouthpiece of soulless 

tions who fail to preserve any fine line of discrimination between right and 
wrong. While my own experience as counsel for large corporate inter 
has not been as wide as some, I have for the past twenty-five years numbered 
among my regular clients some large corporations. It is my experience that 
corporations are not soulless. Their policies and their conduct in legal mat. 
ters, as well as in other matters, are commonly guided by high minded and 
honorable men. I have yet to be requested by any such client to indulge j 
practices that were not in keeping with the rules of professional ethics. 


At a large revival meeting, among those who came to the mourners’ E 


bench and declared their allegiance to the Lord was one notorious repro. = 


bate. His past history included a number of transactions of such highly 


questionable character that he had spent some of his best years behind the 9 
bars. This individual was so enthusiastic about having aligned himself on 
the Lord’s side as to declare before the assembled throng that from now on © 


he was willing to do whatever the Lord wanted him to do, provided it was 
honorable. The general idea which this new convert expressed rather vaguely 
perhaps takes in a little too much territory to govern in the lawyer and client 
relationship. For clients may sometimes wish a lawyer to do foolish and il- 
advised things. And, of course, no lawyer wants to make a fool of him- ~ 
self or of his client. However, loyalty to the client should be the lawyer's — 


watchword, within the bounds of propriety. 


The lawyer and client relationship is one of mutual confidences, and 7 


frequently of close friendships through the seemingly few short years that 
mark the span of life. While the client does not share in them, if he is a 
good client he nevertheless understands and appreciates the long hours which 
the lawyer devotes to laborious research, with the not infrequent burning of 
the midnight oil. Lawyer and client do, however, know and share together 
the moments of thrill and the moments of depression that come and go as 
fortune seems to perch alternately, first on their side and then on their op- 
ponent’s side as each step of the way is contested through a long, hard law 
suit. 

So let us join in a salute to our clients. May they, appear in ever increas- 
ing numbers. Like our wives, we do not always know what to do with them, 
but what in the world would we do without them. 


ay 

















OO 6 
S 
4 } 
, ; oh. his 3" 
we A b 


, 
4 
a 



































FOR IDENTIFICATION -- SEE REVERSE SIDE 


SEEN AT THE TOPEKA LEGAL INSTITUTE 
OCTOBER 23 


1. Hon. Dean McElhenny. 
2. James E. Smith and Justice John S. Dawson. 
3. Tinkham Veal and Margaret McGurnaghan. 


4. J. C. Shearman, Wichita, Examiner of Questioned Documents. 


5. S. S. Alexander. 


. John H. Hunt and Phil H. Lewis. 
. Hon. Paul H. Heinz and Walter Chaney. 
. Dean Wilbur G. Katz, Dean University of Chicago Law School. 


: oo *- Dumars, Hon. Geo. A. Kline, Harry Ladbury and L. M. As- 
cough. 


. Lieut. Chamrat Follett, a national police officer from Thialand a 
student of Mr. Shearman’s, and Lorenzo Grant. 


. In Session. 





e-c.p to ow ze & 


@ 


rf~ O&O 8 fF. 


THe ADMINISTRATION OF PARTNERSHIP EsTATES 


The Administration of Partnership Estates 
By Frank R. Gray, Lawrence, Kansas 


The first statutory provision for the administration of partnership estates 
in Kansas became effective on October 31, 1868. (G.S. 1868, ch. 37, sec. 31 
to 38 inc.) Since that time and until July 1, 1939, the effective date of the 
Kansas Probate Code (G.S. 1939 Supp., 59-lao1, et seq.) the original statutes 
governing partnership administration in Kansas were supplemented on but 
one occasion and that by the addition of G.S. 1935, 22-409, which became 
effective on February 26, 1927 (L. 1927, ch. 195, sec. 1). During the time 
intervening the enactment of the original statutory provisions governing part- 
nership administration and the present, surviving partners, and representa- 
tives and heirs of the estates of deceased partners have made various attempts 
to settle partnership estates or to accomplish some act which is a part of the 
administration thereof without first having complied with the above men- 
tioned statutes. Several of these attempts to avoid partnership administration 
as it is contemplated under Kansas law have resulted in Supreme Court de- 
cisions. A brief review of three of such cases will indicate the attitude of that 
Court toward the matter. The cases are: 


Shattuck v. Chandler, (1887) 40 Kan. 516, 20 Pac. 225, where the 
surviving partner, without qualifying as partnership administrator, made 
a general assignment of partnership property for the benefit of partner- 
ship creditors, and it was held that in the absence of a statute controlling 
partnership administration such act would be valid. However, since 
Kansas has such a statute, the statute would preclude the settlement of 
partnership estates in any other manner. 

Burris v. Burris, (1933) 137 Kan. 831, 22 P. 2d 976, where the sur- 
viving partner, without qualifying as partnership administrator, sued the 
executrix of the estate of the deceased partner for an accounting, to 
which petition the executrix demurred, and it was held that the de- 
murrer should be sustained for the reason that the surviving partner 
had not shown himself qualified under the statute as partnership ad- 
ministrator and was therefore not entitled to bring the action. 


Campbell v. Bohan, (1938) 148 Kan. 205, 80 P. 2d 1110, in which 
case an action of a law partnership for fees and expenses was pending 
when one of the partners died. Without qualifying as partnership ad- 
ministrator, the surviving partners, together with the widow and sole 
heir of the deceased partner, proceeded to trial, on the theory that until 
cited to qualify the surviving partner had the right to the possession of 
the partnership assets and the right to proceed with the action. But it 
was held, and I quote from the opinion (p. 210) “In order to avoid con- 
fusion it is well to bear in mind that the question before us is not whether 
a surviving partner temporarily may have possession of the partnership 
assets, but whether he has power to do those things necessary to wind 
up the partnership business without giving bond. That question is not 
governed by the common law, but by our statutory provisions for the 
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administration of partnership estates. (G.S. 1935, 22-401 to 22-409, inc.) 
These statutes cannot be construed separately, but must be considered to- 
gether. When so considered and so construed we think the legislature 
intended by G.S. 1935, 22-402 and 22-403, that the surviving partner 
should be required not only to give a bond, but a bond conditioned as 
required by statute, in order to be entitled to the right to manage and 
close the partnership affairs. In other words, the surviving partner has 
the primary right to such administration, but is required to qualify for 
the administration as prescribed by law. In the event he fails to so qualify 
then we think the legislature intended by G.S. 1935, 22-405, to enable 
the executor or administrator of the estate of the deceased partner to 
administer the partnership affairs by giving the bond required by G.S. 
1935, 22-406, but that before the surviving partner can be ousted from 
his primary right to administer the estate, it is necessary that he be cited for 
failure to make the statutory bond and that he refuse to make the bond 
after citation. We do not construe G. S. 1935, 22-405, to mean the surviv- 
ing partner has authority to administer the partnership estate without 
bond unless he be first cited to make the bond. To construe G. S. 1935, 
22-405, otherwise would require that we completely ignore the express 
provisions of G. S. 1935, 22-402 and 22-403. This we are not at liberty to 
do.” 


Inasmuch as the statutory provisions governing the administration of 


ership estates in Kansas have been so construed by the Supreme Court, 
a discussion of the subject here involved must of necessity be primarily con- 
trolled by such statutes. 

In considering the administration of partnership estates, I shall therefore 
limit the scope of this paper to an analysis of the statutes involved and the 
decisions construing such statutes. 

The first major problem to be dealt with in this connection is a compari- 
son of the law in effect prior to the Kansas Probate Code with the provisions 
contained in said Code affecting the administration of partnership estates. 

The statutes governing partnership administration in effect before July 1, 
1939, are found in GS. 1935, 22-401 to 22-409 inclusive. The sections of the 
Kansas Probate Code comparable to or derived from the above sections are 
found in G.S. 1939 Supp., 59-1001 to 59-1005 inclusive. Under the former 
practice the executor or administrator of the deceased partner’s estate was re- 
quired to make a separate inventory and appraisement of the partnership 
assets, the appraisers carrying out in the footings the decedent’s proportional 
share of the partnership assets (22-401), and for this purpose on demand of 
such executor or administrator the surviving partner was compelled to ex- 
hibit to the appraisers the partnership assets owned at the death of the de- 
ceased partner (22-407). Under the new practice the surviving partner, on 
demand of the executor or administrator of a deceased partner is required to 
exhibit the partnership assets owned by the firm at the death, of the deceased 
partner to such executor or administrator for inventory and appraisement and 
also furnish him with a verified written statement of such property described 
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in the manner required for inventory. (59-1003) Under the former practice 
there seems to have been a slight inconsistency between 22-402 which provides 
that “the property thus appraised shall remain with the executor or admin- 
istrator, or be delivered over to the surviving partner who may be disposed to 
undertake the management thereof . . .” and 22-407 which provides (after 
making provision for appraisement as above outlined) that “in case the ad- 
ministration thereof shall devolve upon such executor or administrator, the 
said survivor shall surrender to him, on demand, all the property of such 
partnership, . . .”. Under the present practice 59-1001 provides in part that 
“The property of a partnership dissolved by the death of any of its members 
shall be delivered to the surviving partner who may be disposed to undertake 
the management thereof agreeably to the conditions of a bond which he shall . 
give as provided by law. . . .” and then 59-1003 makes about the same pro- 
vision as is made in 22-407 for the surviving partner to surrender the partner- 
ship property to the executor or administrator in case the administration there- 
of should devolve upon him. The inconsistency between 22-402 and 22-407 
above noted has been corrected by judicial interpretation in the case of Blaker 
v. Sands, (1881) 29 Kan. 551, where it is said: 


“Upon the death of a partner, the survivor becomes a trustee for all 
concerned. He holds the legal title to all the personal property, choses in 
action, and other assets of the firm; and his control of all the partnership 
assets, real and personal, legal and equitable, is absolute and indefeas- 


ible, limited only by the purposes for which it is granted to him, and 
the provisions of the statute concerning partnership estates. Until 
plaintiff was cited under the provisions of Sec. 35, Ch. 37, Comp. 
Laws, 1879, to give bond as surviving partner, he had a right to the 
possession of the partnership property. (Carr v. Catlin, 13 Kan. 393)” 
(Opinion, p. 554.) 

59-1001 then recognizes the doctrine of the above case in stautory form, 


since the words “shall be delivered to the surviving partner who may be dis- 
posed to undertake the management thereof” contemplate that prior to cita- 
tion as provided for in 59-1002, the surviving partner has the right to posses- 
sion of the partnership assets. But this right of the surviving partner to pos- 
session of such assets should not be interpreted as a right to proceed with mat- 
ters involved in the administration of the partnership estate without first com- 
plying with the statute. (Campbell v. Bohan, supra.) 

22-403 requires the administering partner to “pay over within two years, 
unless a longer time be allowed by the probate court, to the executor or ad- 
ministrator, the excess, if any there be beyond satisfying the partnership debts.” 
59-1001 requires that the administering partner “pay within one year, unless 
a longer time be allowed by the probate court, to the executor or administrator 
his proportion of the net proceeds of the partnership estate.” Each of these 
sections provides the manner in which the surviving partner shall manage and 
administer the partnership estate. The chief differences lie in the change 
from two years to one year as the stated time in which administration is to 
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be completed unless additional time is allowed by the probate court, and in 
the fact that 22-403 states the requirements for the bond of the surviving part. 
ner, whereas 59-1001 states the requirements for management and administra- 
tion of the partnership estate by the surviving partner, such administration to 
be undertaken “agreeably to the conditions of a bond which he shall give as 
provided by law,” thereby making applicable the uniform statute on bond re. 
quirements and conditions found at 59-1101 of the new law. 

Section 22-405 is virtually re-written into 59-1002 with slight changes in 
wording, both sections providing in effect that where after citation, the sur 
viving partner does not undertake the partnership administration, the ex- 
ecutor or administrator of the estate of the deceased partner, upon giving 
. bond, shall take the whole of the partnership estate into his possession, the 
difference being in the fact that under 22-405, the bond form required is set 
out in the next section (22-406), whereas under 59-1002, the form of bond is 
as “required by law,” which means that the general bond statute at 59-1101 
of the Probate Code must be complied with. 


Where the surviving partner, after citation, neglects or refuses to qualify, 
and the executor or administrator takes charge as provided both in 22-405 
and 59-1002, it is interesting to note that no time limit is fixed except the direc- 
tion that such person shall administer the partnership estate “with as much 
expedition as possible,” whereas a time limit is fixed in the case of an admin- 
istering partner. 

22-404 provides that “The probate court shall have the same authority 
to cite such survivor to account, and to adjudicate upon such account, as in 
the case of an ordinary administrator,” whereas 59-1005 provides that “The 
person executing the trust, whether the surviving partner or executor or ad- 
ministrator, shall have the same duty to account and to have his account ad- 
judicated as in the case of ordinary administration.” (My emphasis.) 22-404 
further provides “and the parties interested shall have the like remedies, by 
means of such bond, for any misconduct or neglect of such survivor, as may 
be had against administrators,” whereas 59-1005 further provides “and such 
person shall be subject to the same liabilities, remedies, and penalties with 
reference thereto as an ordinary administrator.” The major difference be- 
tween 22-404 and 59-1005 is that the former was the jurisdictional section of 
the former law relative to partnership administration, whereas 59-1005 merely 
defines duties and penalties under a jurisdiction granted elsewhere in the 


Code. (59-301 (4) ). 

22-408 provides as a penalty for failure of the surviving partner to comply 
with 22-407, that “the probate court may commit him to the jail of the county, 
there to remain until he consent to comply, or is discharged by due course of 
law,” whereas the last sentence of 59-1003 provides that “willful failure or 
neglect by the surviving partner thus to exhibit or surrender such property, on 
demand, shall constitute contempt of court.” 59-302 subsection (10) provides 
that probate courts in addition to their general jurisdiction, . . . shall have 
power to punish for contempt. 

As hereinbefore stated, 22-401 to 22-408 inclusive had been the law of this 
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state with regard to partnership administration from Oct. 31, 1868, to July 1, 
1939. Sec. 22-409 became the law February 26, 1927. Said Sec. 22-409 pro- 
vides: “That the partnership interest, or interests belonging to any estate by 
virtue of any partnership formerly existing, including interest in personal 
property pledged and choses in action shall be appraised and sold at public 
or private sale for not less than three-fourths of the appraised value by either 
the executor or administrator of decedent’s estate (or) by the administrator of 
the partnership estate when it appears to the probate judge to be, for the best 
interest of the estate” then provides for confirmation of such sale by the pro- 
bate judge if he is satisfied with the proceedings, and further provides that 
“the surviving partner shall be an eligible purchaser at said sale.” A note by 
the Judicial Council appended to 59-1004 states that 22-409 was clarified by 
59-1004 which section provides that: 


“An executor or administrator having the whole of the partnership 
estate in his possession, as herein provided, may sell the assets thereof at 
public or private sale as provided by law, and may without such posses- 
sion sell the interest of the deceased partner therein in the manner afore- 
said. The surviving partner shall be an eligible purchaser.” 


In the very recent case of Murphy v. Murphy, (1940) 152 Kan. 810, the 
Supreme Court had occasion to consider the question whether, under 59-1004 
the surviving partner as the partnership administrator, having all the partner- 
ship assets in his possession, is an eligible purchaser at a public sale of such as- 
sets. In the opinion it was said: 


“Section 59-1004 specifically provides that “the surviving partner 
shall be an eligible purchaser.” Appellants urge that this provision is in- 
tended to apply only in cases where the administrator is not a surviving 
partner. The statute does not so provide, and we find no basis for such 
a construction. In the instant case, the surviving partner was duly 
appointed and qualified as administrator of the whole partnership es- 
tate. As far as the record discloses, no challenge was made to his ap- 
pointment. A substantial part of the merchandise was sold to other pur- 
chasers. No charge is here made that the public sale was not properly 
conducted nor that a fair price was not realized. Moreover, why should 
not a surviving partner be an eligible purchaser—especially at a public 
sale—of partnership property? To deny him that right would often 
disbar the best purchaser, with resultant loss to all interested in receipts 
from the sale.” (p. 813) 


I submit that the legislature did not intend by the enactment of 59-1004 
to authorize a sale of partnership assets, either at public or private sale, by a 
surviving partner as partnership administrator. Campbell v. Bohan, supra, in 
interpreting the partnership statutes in effect prior to the effective date of the 
new Code, hold “these statutes cannot be construed separately, but must be 
considered together.” Sections 59-1001 to 59-1005 inclusive, as has been 
and will be shown, are taken with but slight changes in wording directly 
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from the former sections 22-401 to 22-409 inclusive, and by the same token 
ought to be considered together. In looking at the sections of the Code here- 
inbefore considered it would appear that when the legislature used the words 
“executor or administrator” therein, it was referring to the executor or ad- 
ministrator of the estate of the deceased partner and not to the surviving 
partner. 

In order that the last sentence of 59-1004 which provides that “the sur. 
viving partner shall be an eligible purchaser” may be construed to authorize 
a surviving partner as partnership administrator to purchase the assets of a 
partnership estate being sold by him as such partnership administrator, the 
words “executor or administrator” as used in the first sentence of the section 
must of necessity be construed to include surviving partners as partnership 


administrators. 


If the words “executor or administrator” are so construed then the pur- 
pose of adding the words “the surviving partner shall be an eligible purchaser” 
is to lift the bar imposed by 59-1703 which provides that a fiduciary “shall 
not purchase directly or indirectly or be interested in the purchase of any 
property sold by him,” surviving partners administering their trusts being 
included in the definition of a fiduciary. (59-laor) 

As it is worded 59-1004 authorizes the executor or administrator to sell 
all of the assets of the partnership estate when he is in possession of the whole 
of the partnership estate, and further authorizes the executor or administrator 
to sell the interest of the estate of the deceased partner therein without such 
possession. There are then two distinct cases in which the executor or ad- 
ministrator is authorized to sell partnership assets. 

The first case is one in which the executor or administrator is in posses- 
sion of the whole of the partnership estate. This case can arise only when the 
executor or administrator is also the partnership administrator, and he can 
become partnership administrator only after the surviving partner has been 
duly cited and has refused or neglected to qualify. (59-1002) In this first 
case the surviving partner, having neglected or refused, after citation, to 
qualify as partnership administrator, occupies relative to the partnership 
estate a status similar to that of an heir of a decedent’s estate. He is not in 
a fiduciary capacity relative to the assets of the partnership, and therefore 
the part of 59-1004 which provides that the surviving partner shall be an 
eligible purchaser can give the surviving partner no better right to purchase 
from the executor or administrator as partnership administrator than he 
would have already. 

The second case, however, is one in which the executor or administrator 
is not in possession of the assets of the partnership estate, but is nevertheless 
authorized to sell the interest of the deceased partner therein. In this case 
the surviving partner would have qualified as partnership administrator and 
would therefore be in possession of the whole of the partnership estate. The 
provision of 59-1004 that the surviving partner shall be an eligible purchaser 
in this case has meaning in that he as partnership administrator, having all 
of the partnership estate in his possession, is authorized to purchase the in- 
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terest of the deceased partner therein, not from himself as partnership ad- 
ministrator, but from the executor or administrator of the deceased partner’s 


estate. 
The legislature could not have intended in the second case to include 


surviving partners as being authorized to sell the interest of the deceased 
partner in the partnership assets either in the capacity of partnership admin- 
istrator or in the capacity of surviving partner, because in this case the per- 
son authorized to sell such interest is an executor or administrator who is 
not in possession of the partnership assets. If a surviving partner were part- 
nership administrator he would be in possession of all the partnership estate. 
If he had refused or neglected to qualify, after citation, as partnership ad- 
ministrator, he would neither be in possession of the partnership estate nor 
would he be an executor or administrator. 

Also, as worded, 59-1004 could not have contemplated that surviving 
partners as partnership administrators be included as executors or administrat- 
ors in the first case and not in the second, since the second part of the sentence 
is connected to the first part by the words “and may without such possession,” 
thereby making the subject of the latter phrase the subject of the former, 
namely, an executor or administrator. 

The above construction of 59-1004 might be criticized on the theory 
that unless said section is construed as authorizing surviving partners as part- 
nership administrators to make a sale of partnership assets they would not 
have such authority. However, in my judgment, their power to sell partner- 
ship assets is derived solely from 59-1001 by the words “upon giving such bond 
he shall with due diligence close the affairs of the late partnership,” these 
words having been taken almost verbatim from 22-403, under which statute, 
long before the enactment by the legislature of 22-409 (from which 59-1004 
is derived) the Supreme Court held in at least two cases that the surviving 
partner as partnership administrator not only had the power to sell the as- 
sets of such partnership estate in bulk but also had the power to sell the 
same in the usual course of trade when that appeared to be to the advantage 
of the interested parties. (See Implement Co. v. Keyser, (1916) 99 Kan. 8, 
161 Pac. 592; and Gardner v. Thrall, (1920) 107 Kan. 509, 192 Pac. 750.) 

It is submitted that 22-409 was passed and made a part of our statutes on 
partnership administrations, not to authorize surviving partners as partner- 
ship administrators to sell partnership assets, but because prior to that time 
(1927) in case the surviving partner had qualified as partnership adminis- 
trator, he had no way under the statute of buying out the estate of the de- 
ceased partner. It is further submitted that 22-409 was intended primarily 
to supply this authority but because of ambiguous wording was not consid- 
ered adequate for the purpose, and that 59-1004 does clarify the intention 
which the legislature meant to express in 22-409. 

No one would question that the surviving partner is the best prospective 
purchaser of the partnership assets but it is submitted that in any case he 
would be as good a prospective purchaser from the executor or administrator 
of the deceased partner’s estate as he would be from himself. If the surviv- 
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ing partner desires to qualify as partnership administrator and buy out the 
estate of the deceased partner he can do so under 59-1004, not from himself, 
but from the representative of his deceased partner’s estate—in much the same 
fashion as he would have to do were his partner living. If, on the other 
hand, the surviving partner is interested in buying only a portion of the 
partnership assets, he should refuse his right to qualify as partnership admin- 
istrator and purchase what he wants from the representative of the deceased 
partner’s estate as partnership administrator. Certainly a surviving partner 
would be no better purchaser of partnership assets from himself as a fiduci 
than he would be from another than himself. If the legislature had in- 
tended to give surviving partners as partnership administrators the right to 
purchase from themselves, it would have done so at the proper place in the 
statute, and that in my judgment would have been in 59-1001. Murphy o. 
Murphy, supra, only goes so far as to hold that a surviving partner as part- 
nership administrator may, pursuant to the permission granted in 59-1004, 
purchase partnership property from himself at public sale. If this construc- 
tion is correct for a public sale, then how can it be said that the statute as 
therein construed would not also authorize a surviving partner as partnership 
administrator to purchase from himself at private sale. To construe the stat- 
ute (59-1004) in this manner would, in my judgment, permit a survivi 
partner acting as partnership administrator, if so minded, to conduct the Fs 
ministration of the partnership estate to his own personal advantage rather 
than impartially as between himself and the estate of the deceased partner. 
This I do not believe was intended by the legislature, nor do I believe the 
statute so provides for the reasons herein given. 


Up to this point, in comparing the sections of the old law with the new 
I have attempted to limit the comparison to the sections of the new law which 
are comparable to or were derived from the former law. In discussing the 
procedural steps involved in partnership administration I do not mean to 
infer that only sections of the new Code which are strictly procedural will be 
relied upon because there are a number of provisions in the Probate Code 
which are applicable to partnership administration, not included in the sec- 
tions hereinbefore discussed, which in part at least contain substantive law. 


When confronted with the necessity of partnership administration the 
lawyer is first interested in where the administration should be had. Section 
59-2203 provides in part “Proceedings for the administration of a partnership 
estate by the surviving partner shall be had in the county of the residence 
of the deceased partner at the time. If the deceased partner is a nonresident 
of the state the proceedings may be had in any county in which any of the 
partnership property is situated.” Section 59-301 provides in part that “the 
probate courts shall be courts of record, and, within their respective counties, 
shall have original jurisdiction: . . . (4) Of partnership estates as provided in 
this act... . (12) And they shall have and exercise such equitable powers as 
may be necessary and proper fully to hear and determine any matter properly 
before such courts.” It is worthy of note that prior to the new Code probate 
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courts had no equity jurisdiction or powers. (Ross v. Wollard, (1907) 75 
Kan. 383, 89 Pac. 680.) 

A proceeding to administer a partnership estate is commenced by the 
filing of a petition which must be drawn in accordance with G. S. 1939 Supp., 
59-2201 and 59-2202, and causing said petition to be set for hearing. (59-2204) 
The court may, if deemed necessary by it, require notice of the time and place 
of such hearing to be given as it may determine. (59-2208) Proof of giv- 
ing such notice, where notice is required, must be given as provided by 
59-2211. The hearing upon such petition, as well as all other probate proceed- 
ings, is conducted in accordance with the rules of evidence provided for 
civil cases by the code of civil procedure. (59-2212) 

A petition for partnership administration should be filed by a surviving 
partner, a creditor of the partnership, or by the representative of the estate of 
the deceased partner. If by either of the last two mentioned, the petition 
should request that the surviving partner be cited to make bond and might 
well provide that in the event of the refusal of such surviving partner to so 
qualify, that the representative of the estate of the deceased partner be ap- 

inted as partnership administrator. The petition of a surviving partner 
could request the citation of another of the surviving partners (in the event 
the partnership comprised more than two individuals prior to the death of 
the deceased partner), could request the appointment of the petitioning sur- 
viving partner, or could amount to a refusal of such surviving partner to so 
qualify and a request that the representative of the estate of the deceased 
partner be appointed partnership administrator. If the petition is by the 
surviving partner, this would amount to an entry of appearance in said matter 
and would eliminate the necessity of the citation otherwise required. (Carr 
v. Catlin, 13 Kan. 393.) It is my opinion that such petition would not be 
proper if originated by a creditor of the deceased partner’s estate, inasmuch 
as such creditor could look to the partnership assets for satisfaction of his 
claim only through the estate of the deceased partner. (See Waldo v. Ross, 
(1939) 149 Kan. 168, 170, 86 P. 2d 518.) Such creditor would not, however, 
be without his remedy, for he could force administration of the estate of the 
deceased partner, and by appropriate proceedings therein cause the repre- 
sentative of such estate to see that the partnership estate was administered. 

The estate of the deceased partner and the partnership state should be 
handled as separate cases on the docket even where the representative of the 
deceased partner’s estate is also partnership administrator. (Boston & Sand- 
wich Glass Co. v. Ludlum, (1871) 8 Kan. 40.) 

Upon appointment by the Court, the partnership administrator should 
give the bond required under 59-1101 in such amount as required by the court 
and must also take the oath of office required of all fiduciaries as set out in 
59-1702. The provisions of 59-706 (derived from 22-328) that letters testa- 
mentary and of administration shall in no case be granted to a nonresident 
of this state in cases of domiciliary administration will not be applied to de- 
feat the right of a nonresident surviving partner to administer upon the as- 
sets of the partnership. (See Clark v. Andrews, (1932) 136 Kan. 23, 13 P. 
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2d 294, Syl. No. 3.) However, where a nonresident is appointed as such part- 
nership administrator, he must appoint a resident agent. (59-1706) 

In connection with nonresident surviving partners an interesting ques. 
tion develops. The citation which must be served upon the surviving part- 
ner has been held to be jurisdictional in the sense that a summons is, namely, 
that it serves to bring the party into court. (See Carr v. Catlin, 13 Kan. 393.) 
If the nonresident surviving partner did not appear voluntarily, how could 
the citation required be served upon so as to confer jurisdiction upon the 
probate court to appoint the executor or administrator of the estate of the 
resident deceased partner? Applying the maxim that wherever there is a 
right there must be a remedy, it would be my opinion that the citation could 
be by publication as in the case of service upon nonresidents of the state under 
the code of civil procedure. 

Upon qualification by filing his bond with sureties approved by the court, 
and his oath of office, the partnership administrator is ready to function. 
The Code makes no provision for the issuance of letters of partnership ad- 
ministration. However, I find nothing in the law which would prevent 
such being done and for practical reasons believe it good practice to do so. 

_ The method of making the inventory of the partnership estate has al- 
ready been discussed. In addition to what has been said, however, it might 
be well to add that the inventory and appraisement should insofar as possible 
follow the form set out in 59-1201 as required in 59-1003, and, as contemplated 
by the Code, the inventory of the partnership assets, should be made up, 
verified and submitted by the surviving partner to the representative of the 
deceased partner’s estate for appraisement by the appraisers who have been 
appointed by the probate court to appraise the assets of the deceased partner's 
estate. Needless to say the inventory and appraisement thus made up should 
be filed as contemplated by section 59-1003 in the estate of the deceased part- 
ner, but it should be separate from the general inventory of such estate to 
comply with the statutory requirements as interpreted by judicial decision 
compelling assets of each estate to be separately handled and accounted for. 
(Glass Co. v. Ludlum, supra.) 

If the surviving partner is the partnership administrator, he manages 
and administers the estate as required under 59-1001. If the representative of 
the deceased partner’s estate is the partnership administrator, he manages and 
administers the estate as required by 59-1002. In either case the partnership 
administrator must account and have his account adjudicated as in the case 
of ordinary administration. (59-1005) In addition to these specific duties, 
partnership administrators are subject to the general duties of all fiduciaries 
as set out in 59-1703. 

Since the nonclaim statute (59-2239) does not apply to partnership es- 
tates (Burris v. Burris, (1934) 140 Kan. 208, 34 P. 2d 127), since the law does 
not require it, and since it would serve no legal purpose, the partnership ad- 
ministrator does not publish a notice of appointment. Neither does the pro- 
bate court have jurisdiction or authority to allow and classify claims against 
partnership estates. (Carr v. Catlin, supra; Burris v. Burris, supra.) The 
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proper venue of a suit against a partnership administrator is in the district 


court. (59-2207) 

A partnership administrator may resign at any time, but such resigna- 
tion shall not be effective until the court has examined and allowed his final 
account and has made an order accepting such resignation. (59-1709) But 
such acceptance shall not affect the liability of such person previously incurred 
(59-1710). A partnership administrator may be removed if he becomes in- 
sane or otherwise incapable of performing the duties of his trust, or, when he 
fails or refuses to perform any of the duties of his trust in which case his com- 
pensation may be reduced or forfeited (59-1711). If a partnership adminis- 
trator dies or is adjudged insane or otherwise mentally incompetent, his rep- 
resentative makes an accounting on behalf of his estate (59-1712). A partner- 
ship administrator may effect a compromise with any debtor or other obligor 
if such action be approved by the court (59-1714). 

Having fully administered the partnership estate as contemplated by 
sections 59-1001 Or 59-1002, as the case might be, the partnership administrator, 
if the surviving partner, should pay to the representative of the deceased part- 
ner’s estate his proportion of the net proceeds; and, if the partnership ad- 
ministrator is also the representative of the deceased partner’s estate, he should 
return or pay to the surviving partner his proportion of the net proceeds of 
the partnership estate. The actual distribution as above noted would per- 
haps best await the adjudication and approval of the final accounting of the 
partnership administrator. The Code makes no specific mention of the form 
of notice required for final settlement. This would leave the matter of notice 
up to the discretion of the probate court. (59-2208) The matter of discharge 
would follow a showing that the estate had been fully and completely ad- 
ministered and distributed as ordered by the court and as provided by law. 
(59-1718). 

Under the former practice there was no provision for an allowance to 
a partnership administrator for his services, expenses and the fees of his attor- 
ney, but by judicial decision it was held that he was entitled thereto. (See 
Gardner v. Thrall, supra.) Under the Kansas Probate Code, provision has 
been made for such allowances. (59-1717) 

Upon settlement of the partnership estate being complete the representa- 
tive of the estate of the deceased partner could then proceed to settle his estate. 

Thus far the discussion has centered around a comparison of the old to 
the new statutory provisions relating to partnership administration together 
with an effort to outline the procedural steps required to be taken under the 
new law in connection with such administration. The existence of a partner- 
ship upon which administration was necessary was assumed. The problems 
which arise in connection with the administration of partnership estates are 
almost as many and as varied as the number of such estates, and difficult to 
discuss unless under a given statement of facts. 

I might well stop at this point but at the risk of slightly exceeding my 
time, I would like briefly to discuss the objects of partnership administration 
—partnership accountings—and the applicability of the nonclaim statute and 
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the statute of limitations to the administration of partnership estates—not with 
the idea of covering these matters comprehensively but with the hope of sug. 
gesting some of the problems to be dealt with in the administration of part. 
nership estates. 

When a member of a co-partnership dies his estate consists of his personal 
holdings and his interest in the partnership assets. In connection with the 
administration of the estate of the deceased partner it is essential that the 
decedent’s interest in the partnership estate be made available for distribu. 
tion to his heirs, devisees and legatees, and the representative of the deceased 
partner’s estate has not fully administered such estate until this has been ac- 
complished, as well as the administering of the decedent’s estate proper. It 
is also essential that the surviving partner be enabled to clear himself of the 
possibility of claims of the deceased partner’s estate and receive his share of 
the net proceeds of the partnership estate. The statutes of Kansas governing 
the administration of partnership estates are designed to accomplish the above 
objectives in an orderly fashion under jurisdiction of the probate court which 
normally also has jurisdiction of the estate of the deceased partner. 

Where partnerships of living partners are dissolved and the partners 
are unable to agree upon the accounts, the recourse of the partner who feels 
himself injured is not a suit for money or property, but a suit for an account- 
ing. Likewise, when a partnership is dissolved by the death of one of the 
partners, and the interested parties are unable to agree upon a balance, an 
accounting is the proper action. The question, however, has not been con- 
cerned with the necessity of such an accounting but rather as to what extent 
the probate court has jurisdiction fully to hear and determine the same. 

Under the former practice probate courts were in a number of cases held 
to be without jurisdiction to hear and determine such accountings for vari- 
ous reasons, some of which reasons are: 

1. The matter of an accounting comes within a recognized head of equity 
jurisdiction, and it is one in which a full measure of relief cannot always be 
obtained in the probate court. (Carter v. Christie, (1896) 57 Kan. 492, 497, 
46 Pac. 964; Burris v. Burris, (1934) 140 Kan. 208, 212, 34 P. 2d 127.) 

2. The probate court could not take cognizance of an individual liability 
from one partner to another, nor of transactions occurring between the part- 
ners prior to the commencement of the partnership. (Carter v. Christie, supta, 
at p. 497.) 

3. Where there is a branch of the case which must necessarily be taken 
to the district court, that court will, for the purpose of avoiding a division of 
the subject-matter or a multiplicity of suits, take jurisdiction of the whole sub- 
ject-matter and dispose of the same as justice and equity require. (Klemp . 
Winter, 23 Kan. 699, as cited in Carter v. Christie, supra, at p. 496.) 

4. The district court, being a court of general jurisdiction is the only 
court in which a settlement of all controversies between a surviving partner 
and the representatives and heirs of the deceased partner could be had, for 
the reason that it is necessary in such cases to state the account between the 
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surviving partner and the firm as well as between the deceased partner and 
the firm. (Anderson v. Beebe, 22 Kan. 768.) 

5. That even though the probate court should strike a balance as between 
the parties and render judgment thereon it would have no power to enforce 
such judgment. (Carter v. Christie, supra, p. 498.) 

Since under the Kansas Probate Code probate courts are given original 
jurisdiction of partnership estates as provided in the Code and such equitable 
powers as may be necessary and proper fully to hear and determine any 
matter properly before such courts (59-lao1), and, since probate courts are 
now authorized to enforce judgments for the payment of money by execu- 
tion, or otherwise, as judgments in the district court are enforced (59-2218), 
do probate courts now have the power fully to hear and determine a part- 
nership accounting in all its phases or is it still limited in this respect? 

As we have seen, the substantive law relative to the administration of 
partnership estates as it is in the new Code (G.S. 1939 Supp. 59-1001 to 
59-1005, inc.) is with slight changes the same as it was under the former law 
(G.§. 1935, 22-401 to 22-409, inc.) As above indicated, probate courts are 
now vested with certain equitable powers, namely, such equity powers as may 
be necessary and proper fully to hear and determine any matter properly be- 
fore such courts. Since probate courts were without power under the former 
law fully to hear and determine a partnership accounting in all its phases, 
and since the substantive law of partnership estates under the new Code is 
virtually the same as it was before, can it be said that such an accounting 
would now be a matter properly before such court so as to enable the pro- 
bate court to invoke equity powers, and if such powers were invoked would 
that be sufficient? I do not believe so. This question must be answered 
having in mind that the original jurisdiction of probate courts over partner- 
ship estates as granted by G. S. 1939 Supp. 59-301, is “as provided in this act,” 
thereby placing a limitation upon the jurisdiction granted. Probate courts 
have such jurisdiction in regard to partnership accountings and the settle- 
ment of partnership estates therefore as the statutes provide and no more. 
(See also Carr v. Catlin, supra.) The jurisdiction of accountings which is 
provided by statute is found at G.S. 1939, Supp., 59-1005, where it is said, 
“The person executing the trust, whether surviving partner or executor or 
administrator, shall have the same duty to account and to have his account ad- 
judicated as in case of ordinary administration; and such person shall be sub- 
ject to the same liabilities, remedies, and penalties with reference thereto as 
an ordinary administrator.” (My emphasis.) Interpreting G.S, 1935, 22-404, 
from which section the new section above quoted was derived, Carter v. 
Christie, supra, held: 


“In case of a partnership estate where the surviving partner has been 
cited before the probate court and has given bond and undertaken the 
management and settlement of the partnership estate, and where the 
debts of the partnership have been paid and the estate practically settled, 
except to make an accounting and to divide the assets between the sur- 
viving partner and the sole heir of the deceased partner, the district 
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court has jurisdiction in an action for accounting between them, althou 
the matter is pending in the probate court and no final settlement of the 
estate has been made therein.” (Syl. No. 1.) 


It would appear that the major obstacle to a full determination by the 
probate court of such an accounting as is here considered, is the fact that al- 
though such court might have jurisdiction of the subject-matter it has no 
jurisdiction to acquire service of summons upon all interested parties or to 
render a personal judgment, and this might be required in the event the ac- 
counting disclosed an indebtedness from the surviving partner as an in- 
dividual to the partnership estate. 

It follows, therefore, that if on the hearing of a partnership settlement 
in the probate court, matters outside the jurisdiction of the court arise, the 
said court ought to certify such matters to the district court for determination 
as is provided by statute. (G.S. 1939 Supp., 59-2402.) 

When, in the administration of partnership estates, disputes arise be- 
tween the interested parties which necessitate an action for a partnership ac- 
counting questions often arise as to the operation of the nonclaim statute or 
the statute of limitations to bar or limit the time of commencement of such 
actions. This matter was thoroughly reviewed and considered in the case 
of Burris v. Burris, (1934) 140 Kan. 208, 34 P. 2d 127, the conclusion there 
being that the nonclaim statute did not apply to partnership estates and that 
neither the nonclaim statute nor the statute of limitations operate to bar 
an appropriate accounting (except in case of laches) before the amount due 
as between the parties has been ascertained. In view of this decision and the 
cases which it follows, it would appear that until an accounting has been had 
and approved by a court of competent jurisdiction as between the partner- 
ship administrator and the representative of the deceased partner’s estate, the 
partnership estate cannot be finally settled. This accounting can of course 
be accomplished without resort to the district court provided the parties do 
not raise issues which could not be determined by the probate court as in 
case of ordinary administration. It would further appear that in view of the 
fact that “The statute provides no time limit within which a surviving part- 
ner must give bond, especially where no citation was served upon him” 
(Clark v. Andrews, supra) and because of the inapplicability of the non- 
claim statute or the statute of limitations to bar an accounting before the 
amount due as between the parties has been ascertained, those representing 
executors or administrators of the estates of deceased partners would do well 
to see that the partnership estate is timely administered so that there can be 
no chance after closing the decedent’s estate for an action for an accounting 
to be brought by the surviving partner who might thereafter qualify as part- 
nership administrator. The law does not place the burden of starting the 
administration of the partnership estate upon the surviving partner (59-1002) 
but the surviving partner does have the primary right to such administration 
after citation as hereinbefore discussed. It is therefore, in my judgment, in- 
cumbent upon a representative of the estate of a deceased partner to see that 
the partnership estate has been fully administered. Otherwise such repre- 
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sentative would not as the law requires, be fully administering the estate 
which he represents and might possibly become liable on his bond. 

Alth time has not permitted discussion, it cannot be emphasized 
too much that the partnership agreement plays a very important part in the 
administration of any partnership estate and the difficulties may be great or 
little depending upon how the agreement is made. 
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LIABILITY OF ASSIGNEE OF AN OIL ROYALTY TO CONTRIBUTE TO 
PAYMENT OF A PRIOR MORTGAGE 

In Fairchilds v. Ninnescah Oil and Gas Company,’ an action to quiet title was 
brought. The defendant asserted an interest in the land by virtue of an agreement with 
James P. Hardesty made on May 22, 1932, whereby the defendant was to receive one- 
fourth the royalty rights reserved by Hardesty under a previously executed oil and gas 
lease. There was a prior mortgage on the land for $12,000. Proceedings to foreclose 
this mortgage were begun on July 3, 1933. On Dec. 18, 1936, the land was conveyed 
to Brian Hardesty. Brian Hardesty redeemed the mortgage on Jan. 13, 1937. Brian 
Hardesty conveyed to plaintiff on Dec. 30, 1936. At no time did the defendant contrib- 
ute or offer to contribute to the cost of redemption. 

The court held: 1—That the defendant did not become a cotenant as far as an in- 
terest in land is concerned. 2—That even though a cotenancy might exist in oil and 
gas after being produced the defendant must redeem or offer to contribute to the cost 
of redemption within a reasonable time in order to preserve his interest. 

These rulings of the court are quite clear and well settled. In Fry v. Dewees the 
true definition of tenancy in common is set out as being the holding of an estate in land 
by different persons under different titles, but there must be unity of possession, and 
each must have the right to occupy the whole in common with his cotenants. In the 
principal case the defendant had no right to possession and he had no right to occupy 
the premises. All that he had was a right to share in the royalty received by J. P. 


1. 151 Kan. 551, P. {**) 889 (1940). 
2. 161 Kan. 488, 99 P. (2d) 844 (1940). 
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Hardesty under the lease. It is plain that the defendant was not a cotenant and there- 
fore should be entitled to none of the rights arising from that relationship. 

Under Kan. Stat. 60-3454, a tenant in common may redeem his interest separately. 
If a cotenant goes farther and attempts to purchase the entire interest he is deemed to 
have done so at the outset for the benefit of himself and his cotenants.? But where one 
cotenant has redeemed the whole interest in the mortgaged property the other cotenants 
may preserve their respective interests only if they make an offer to contribute their proper 
share within a reasonable time.‘ What constitutes a reasonable time depends upon the 
circumstances in the particular case.5 Ordinarily mere delay will not defeat an action 
on the grounds of laches unless there has been a change of value in the properties or in 
the relation of the parties which would cause prejudice to the adverse party. Where the 
interests inovlved are of a speculative nature, such as rights in gas and oil, more than 
ordinary promptness is required of the one offering to contribute.’ In the principal 
case the defendant not only failed to offer to contribute within a reasonable time, but at 
the time plaintiff began this action he had not made such an offer. Clearly defendant 
cannot recover as a cotenant. 

Although the court is correct in its decisions with regard to the above issues, a 
point was not discussed which might have established the interest of the defendant. 


Defendant claimed his interest through ownership of a portion of a royalty right. 
Ownership of a royalty right is the ownership of an interest in land.® Therefore, by 
the agreement between defendant and Hardesty the defendant acquired an interest in 
land, even though he did not become a cotenant. How has the defendant lost this in- 
terest? The court says that it was because defendant failed to make an offer of contri- 
bution within a reasonable time. True, as an owner of an interest in land he had the 
right to redeem, and if redemption was not made within the statutory period defendant 
would have lost all his interest. After redemption had been made by the grantee of 
defendant’s grantor, however, was it necessary that defendant contribute to the cost 
of redemption? 

Suppose that the mortgage had been paid by the mortgagor before it was foreclosed. 
Did the defendant have such an interest that J. P. Hardesty could compel contribution 
from the defendant? 

If the defendant were forced to contribute to the cost of redemption, would not this 
be forcing him to contribute to the payment of the debt? And if the defendant were 
forced to contribute, what would be the method of determining the amount of such con- 
tribution? In the absence of any agreement between the parties that the defendant should 
assume part of the debt it becomes apparent that he was under no duty to pay the debt. 
There was no intention that defendant should pay. Merely because the defendant re- 
ceived a part of the mortgagor’s right to royalty does not mean that it was intended 
that he should assume the burden of the mortgage. 

Would the situation be any different if the mortgagor himself had redeemed the 
mortgage? Could the mortgagor in the absence of any assumption of the debt force 
contribution from his grantee? It would seem that the intention of the parties should 
control, and in the absence of an expressed intention it is difficult to see on what basis 
the mortgagor could compel contribution. 

Is there any difference, then, in the situation in the principal case where the assignee 
of the mortgagor redeems? J. P. Hardesty could convey only the interest that he had. 
This interest had been transferred to Brian Hardesty, but the defendant’s interest could 
not be divested by this transfer. The whole point is this—that defendant was under no 
duty to redeem and redemption having been made he is entitled to be protected by 
that redemption. It is granted that when one cotenant redeems that the other cotenants 
are under a duty to contribute. The defendant was under no such duty. Since he was 


8. 7 R.O.L. 873. 
4. Bank v. Norman, 125 Kan. 797, 266 Pac. 98 (1928) 


. Campbell v. Warnberg, 133 Kan. 246, 299 Pac. 583 (1981). 
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under no duty, it is difficult to see why his interest should be barred by failure to offer 
to contribute. 

One method of avoiding the result of this case is suggested by the case of Insurance 
Co v. Tittel.® In this case heirs of the grantor of certain mineral deeds had redeemed the 
mortgage. It was held that the grantees of these deeds could not be compelled to con- 
tribute to the cost of redemption because the deeds contained covenants to defend the 
title of the grantees and that the heirs of the grantor were bound by these covenants 
and were under a duty toredeem. Thus in the principal case, if the grant to the de. 
fendant had contained similar covenants, the assignee of the grantor would have been 
bound by these covenants and the defendant would have been under no duty to con. 
tribute to the cost or redemption. 

However, if such covenants were contained in the deed, would not this render the 
grantor liable to suit by the grantee if a mortgage on the premises were foreclosed? The 
grantor might well object to giving a mineral deed which would render him so liable. 
Under the Fairchilds case an agreement such as was used in that case does not give 
enough protection to the grantee of a royalty right. The grantee may be protected from 
the effects of the Fairchilds case by the insertion of covenants as was done in the Titel 
case, but the grantor is assuming an added burden. One solution of this situation would 
be the insertion of an agreement as to the rights and duties of the grantee to redeem in 
the mineral grant. 

Jorn O’Brien, ’42 
University of Kansas School of Law. 
9. 153 Kan. 580, 111 P. (2d) 116 (1941). 


FREEDOM OF SPEECH IN LABOR CASES 
One of the fundamental principles upon which this country of ours has been founded 
is that of freedom of speech for everybody. This guaranty has been one of the roots 
of democracy. American labor has long insisted that the publication of grievances is a 
right secured under the First Amendment to the Constitution. This claim has always 
been subjected to innumerable statutory and judicial regulations. In the case of Gompers 
v. Buch Stove and Range Company; the Court said: 


“Under such circumstances they become what has been called verbal acts and 
as much subject to injunction as the use of any other force whereby property is 
damaged. When the facts in such cases warrant it, a court having jurisdiction 
of the parties and subject matter has power to grant an injunction.” 

In Gitlow v. State of New York,? the Court placed further judicial limitations on the right 
of free speech: 

“It is a fundamental principle, long established, that freedom of speech or 
freedom of the press which is secured by the Constitution does not confer an ab- 
solute right to speak or publish without responsibility, whatever one may choose 
or an unrestricted and unbridled license that gives immunity for every possible 
use of the language and prevents the — of those who abuse this freedom.” 

“That a state in exercise of police power may punish those who abuse the 
freedom by utterances inimical to the public welfare, tending to corrupt the public 
morals, incite to crime, or to disturb public peace is not open to question.” 

Other judicial decisions have imposed regulation on the freedom of speech and of the 
press. When the exercise of the right of free speech contravenes public policy and tends 
to disturb public peace, the state may exercise such police power as is necessary to punish 
those who abuse this freedom. This applies equally to all. The Court in United States v. 
Moore; said: 

“The rights of a citizen to organize laborers or persons in any pursuit, as well 
as the rights of individuals in such callings to unite for their i ff enone or 
advancement, is not a right, privilege or immunity guaranteed or secured to the 


1, 221 U.8. 418, 489 (1910). 
2. 268 U.S. 652, 666 (1924). 
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citizens of the United States by is Constitution or laws, but is a fundamental right 
- of a citizen in all free governments, and as such has been left solely to the pro- 
tection of the states.” 


The injunction of ithe right of freedom of speech when it affects the public welfare is 
an established principle. Schenck v. United States, set down this principle: 


“Injunction against circulation of handbills attempting to obstruct the draft. 
It may well be that the prohibitions of laws abridging the freedom of speech is 
not confined to previous restraint, although to prevent that may be the main pur- 
pose. We admit that in many places the defendants would have been within their 
constitutional rights. But the character of every act depends upon the circum- 
stances in which it is done.” 


The developments, both national and internation, of the past several months have 
brought the people of America to a sudden realization of the importance of the problems 
of industry. Differences between the employer and the employees have become of na- 
tional import. The National Defense program has given added impetus to the movement 
of the decentralization of industry, and this has made the matter one no longer of con- 
cern only to a few industrial states, but one of intense weight to the entire nation. 

In 1935, the Congress of the United States passed the National Labor Relations Act, 
commonly known as the Wagner Act,5 which provides in part: “Employees shall have the 
right of self-organization through representatives of their own choosing and to engage in 
concerted activities for the purpose of collective bargaining or other mutual aid or pro- 
tection.” This was one of the most important measures ever promulgated by Congress 
as far as the rights of the laboring people are concerned. Of course its Constitutionality 
was immediately questioned, but in the National Labor Relations Board v. Jones-Laughlin 
Steel Company case,° the Supreme Court of the United States said that the act was by its 
own definition well within the constitutional limitations. It does not attempt to regu- 
late the employer-employee relationship in industries which are not connected with in- 
terstate commerce. It is not an act attempting to compel an agreement. According to 
the terms of the act, it imposes on the employer only a duty to negotiate with the 
bargaining unit of the employees chosen by a majority of the men. The theory of the 
act is that free opportunity for negotiation with the accredited representatives of the em- 
ployee is likely to promote industrial peace and may bring about the adjustments which 
the act itself does not seek to compel. 

Labor was finally recognized as having a valid claim to the guaranty of free 
speech and expression under this act when the Court said in Thornhill v. Alabama,’ 


“The freedom of speech and of the press guaranteed by the Constitution em- 
braces at least the liberty to discuss publicly and truthfully all matters of public 
concern without previous restraint or fear of subsequent punishment. 

“The constitutional right of freedom of speech embraces all issues about which 
information is needed or appropriate to enable members of society to cope with the 
exigencies of their period.” 

This statement was enlarged upon when the Court went ahead in the National Labor 
Relations Board v. Jones-Laughlin Steel Company,’ and said: “Employers may not under 
diatribe intimidate or coerce his employees with respect to their right of self-organization 
and representation.” This then was further extended so that it applied not only to the 
employers but also to supervisory employees who may have had some influence over the 
acts and attitudes of the workers themselves, as is shown in the case of National Labor 
Relations Board v. A. S. Abell Company, in which the Court said: 


“This where a supervisory employee who made statements which lead em- 
) 680, 682 (1904). 
51 (1918). 
8.0, Section 7 (1935). 
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ployees to infer that it is against their interest to join a union renders the employer 
guilty of acts of interference and restraint.” 

“The superintendent who had control of the men with the power to hire and 
fire, making such statements, the men might fairly infer that it was not to their 
interest to become members of the union and might suffer from such association.” 


This was found by the Court to be an unfair labor practice and goes farther than the 
majority of cases in that direction. This is imputing the act of the supervisory employee 
to the employer and placing too much emphasis on the inference that the other employees 
might draw. In the case of National Labor Relations Board v. Sunshine Mining Com- 
pany,’ the Court held that: “An employer may express his opinion as to disadvantages 
of belonging to a union and he may also state his reasons therefor, but he may not by 
word or conduct coerce his employees or in any way obstruct the employee's efforts to 
organize their own union or interfere with employee’s union activities, nor may the 
employer establish an employer-dominated company union.” 

This seems to modify, even though holding with the previous case, the decision 
of the Court in the National Labor Relations Board v. A. S. Abell Company case, and 
leaves the employer with his right to freedom of speech and of opinion still intact. Much 
can be said about the great degree of freedom of expression that an employer may use 
in the discussion of labor policies and practices that he may or may not be in favor of, 
or those which he fails to endorse. The most outstanding examples of the great latitude of 
expression have been found in the cases of the National Labor Relations Board v. Union 
Pacific Stages, Inc. and the case of In Re Ford Motor Company. In the Union Pacific 
Stage Lines case the litigation involved the statement of a superintendent that an em- 
ployee would find it to his advantage not to belong to a union. The lower court held that 
this was coercion in the light of other anti-union practices and activity of the company. 
But the Board then found that this was merely a general expression of opinion and: held 
that the statements were not coercive, even in the light of proof of unfair practice of 
the company in discriminating in the hiring of employees. 

To show the wide latitude of the findings of the Board, and the way in which they 
may be changed or amended, we have only to look to the case of the National Labor 
Relations Board v. Ford Motor Company. It emphasises the point that the circum- 
stances are the main issue. In the spring of 1937, the respondent distributed anti-union 
literature to its employees. Some of the material specifically denied any design on the 
part of the employer to prevent the employees from joining a union, and none of the 
literature pretended to be more than the advice and opinions of the employer. Never- 
theless, the unions were thoroughly condemned as rackets, controlled by Communists, 
which deprive the working man of his economic freedom and force him to pay for the 
privilege of working. The National Labor Relations Board found that the distribution 
of this literature interfered with, restrained, and coerced the employees in the exercise of 
their rights of self-organization. It thereupon issued a cease and desist order and applied 
to the court for its enforcement. It was held that the order of the Board was invalid 
because it violated the constitutional guarantee of free speech.'4 

The principal case could have been approached from the standpoint of the con- 
stitutionality of the act. Granting that there was a coercive effect upon the minds of 
the employees, was it the kind of coercion that could validly be prohibited under the First 
Amendment of the Constitution? The decision of the Court does not indicate that this 
issue was ever squarely presented to it, and the right of free speech was seemingly used 
only as a basis for limiting the power of the Board to find as a matter of fact that co- 
ercion existed. At the present time, the National Labor Relations Board and the courts 
differ widely in their opinions concerning the extent to which an employer may be pre- 


110 Fed. (2d) 780, 786 (1940). 


5 99 Fed. (2d) 158, 155 ie 938). 
* 114 Fed. (2d) 905, 908 (1940 
- 114 Fed. (24) a) 906, 901 908 (1940). 


. National La jons Board v. Ford Motor Company, 114 Fed. (24) 905 (1940). United 
State Constitution ineahnans I: ‘‘Congress shall make no law respecting an establishment or 
pg or,  sneiae the free exercise thereof; or abridging the freedom of. speech or of the 
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vented from expressing his views on labor unions without violating his right of free 
speech. 
Any expression of an employer which might be interpreted as showing his pref- 
erence for individual bargaining, or as indicating that a union is superfluous has been 
regarded by the Board as coercing and interfering with the employee in his right to 
freely organize. But the courts have held that an employer has a constitutional right to 
express his opinion of labor unions unless his words carry an actual threat to the po- 
sitions of employees who might be interested in union membership. In the principal 
case the Board observed that the derogatory pamphlets were distributed personally to 
the workers by company servicemen; that this was done at a time when the union was 
conducting a drive to organize the respondent’s employees; and that the respondent had 
already discharged several employees for union activity and had intimidated union or- 
ganizers. It thereupon concluded that under these circumstances the pamphlets consti- 
tuted a warning to the employees that anyone joining the union would get into difficulties 
with the employer. If he were not actually discharged, he would be considered a foolish, 
oy person who was not entitled to much consideration in matters of promotion and 

yoft. The Court, on the other hand, decided that no threats were contained in the 
literal interpretation of the employer’s words, and it was unwilling to deprive the em- 
ployer of his right of free speech by finding that the background of anti-union activ- 
ities on his part injected an element of coercion. In the words of the Court, “The servant 
no longer has occasion to fear the master’s frown of authority or threats ‘of discrimina- 
tion for union activities, express or implied.” This would seem to be too broad a state- 
ment. The employer’s direct threats of discharge and discrimination in matters of pro- 
motion and layoff will not be rendered non-coercive by the fact that the employee has a 
right to reinstatement under the Act. As long as he must take positive action to assert 
his rights under the Act, he is subject to coercion by the employer’s outright threats 
against the tenure of his position. Nor does the Act prevent the employee from infer- 
ring an indirect threat to his position when the employer condemns unions and union 
activity. As a practical matter, he might not infer a threat of discharge from the em- 
ployer’s mere denunciation of unions. That the employer would retaliate with such an 
ebvious and easily proven violation of the act is doubtful. But certainly the employee 
will think twice before engaging in union activity if the employer’s tirade might con- 
tain a concealed threat of discrimination in matters of promotion. 

This case would seem to lend itself better to the practical analysis of the Board than 
to the theoretical approach of the Court. The case presents three distinct issues: whether 
these statements were in fact coercive; if so, whether they are prohibited by the statute, 
properly construed; and whether such a prohibition is constitutional. While the deter- 
mination of these questions is governed by quite different principles, the present opinion 
fails to separate them, thus leaving the grounds for decisions obscure. 

It further appears that the Court reversed the Board’s finding of fact that the dis- 
tribution of literature amounted to interference, coercion and restraint, after affirming 
Ford’s right to freedom of speech in construing the statute. But when the pamphlets 
are considered against the background of anti-union violence, the findings of the Board 
do not seem unsupported by “substantial evidence.” The Court points out in the Na- 
tional Labor Relations Board v. Waterman Steamship Corporation,® that chronologically 
the distribution preceded the violence and most of the discharges, but such activities 
of the company whether before or after the distribution could be equally effective in 
imbuing the literature with a coercive meaning to the employees who read it. Nor should 
the disavowal in some of the pamphlets of intent to dissuade the employees from joining 
a labor organization be conclusive since both its credibility and its effect on employees are 
questions of fact. Although a clear cut holding on the factual ground alone would have 
been sufficient to dispose of the case, the Court also reasoned that an employer’s right 
of free speech, in the absence of express threats, protects statements of his opinion to 
employees; that, consequently, the words of the statute should be construed as not re- 
straining him from stating his opinions. While such an approach has been used in 


15. 809 U.S. 206, 218 (1940). 
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other circuit court cases only, it only so limits the act as to permit simple statements of 
— unaccompanied by surrounding circumstances from which coercion could be 
red. 

When such an inference from the context was considered proper, the Courts have 
frequently sustained findings of interference, restraint and coercion. A mere statement 
of policy was considered as a threat and coercive measures when in the National Labor 
Relations Board v. Elkland Leather Company, the Court held: 


“Where there is evidence that employer, at first indication of union activities, 
enclosed with pay checks a statement of open shop policy, the National Labor Re- 
lations Board was justified in finding that the employer engaged in unfair labor 
practice on the grounds of issuance of the statement was manifestly designed to 
discourage organization efforts.” 


In the Clover Fork Coal Company v. National Labor Relations Board," the Court en- 
forced an order specifically forbidding the expression of opinion on labor questions. And 
under the Railway Act the Supreme Court has held that the exertion of influence by 
employers can be constitutionally restrained if, in the light of all circumstances, it is 
undue. 

It would seem that in the light of these cases, the courts in attempting to construe 
the general language used in the Act have been influenced by the facts in each individual 
case in deciding whether statements of opinions constituted interference, restraint or 
coercion. But the question of facts properly within the province of the Board, are de- 
cided by the courts. The solution can be found in the test of the existence of an implied 
threat to the security of the worker in his job, of his prospects of advancement. Such a 
test, if adopted, should be objective rather than subjective to avoid the difficult problem 
of determining the employer’s intent. By giving a more definite content to the words 
“interfere with, restrain, or coerce,” this test would make for a clearer separation of the 
function of the Board from those reviewing courts. 

Each time a case is tried there is an effort made to distinguish between what the 
employer may or may not do, and this distinction usually ends in the actual decision 
being made on the factual findings rather than any definite statement being made as 
to the dividing line. In the Texas & New Orleans Railroad Company v. Brotherhood of 
Railway & Steamship Clerks}® the Court said: 


“The intent of Congress . . . Interference with freedom of action and coercion 
refer to well understood concepts of law. The meaning of the word ‘influence’ is 
pressure, the use of the authority or power of either party to induce action by the 
other in derogation of what the statute calls ‘self-organization.’ The right of free 
speech has never been considered to make impossible civil remedies or criminal 
prosecution for libel, duress or fraud, although speech was the agency in each case. 
The distinction between the exercise by an employer of his right of freedom of 
speech and the actual use of the spoken word is an instrumentality to overpower the 
will of employees is well understood, and constitutes a dividing line between what 
an employer may do and what he may not do.” 


Based on factual grounds alone, a clean cut holding could readily dispose of this case. 
The employer’s right to free speech in the absence of any express threats protects his 
statements of opinion to employees, and the words of the statute should be construed as 
not restraining him from further stating his opinions. If the right of the worker to or- 
ganize is fully protected, the realm of freedom of speech is inevitably invaded, and the 
‘charge of violation of the First Amendment is justifiable. On the other hand if the 
employer is permitted to express any anti-union opinion which might in any way deter 
the employees’ self-organization, it will draw the charge from the norm that it is fail- 
ing to carry out the spirit and even the letter of the statute. 

The premise of our society has long been that of free competition. Long experience 
16. 114 Fed. (24) 221, 224 (1940). 


17. 97 Fed. (2d) 881 (1 
18. 281 U.S. 548, 5668 (1980). 
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convinced the founders of our nation that that society prospers best that encompasses 
that principle. The fact is evident that where the parties do not stand upon equal footing 
and do not meet with anything that resembles equality of strength, the competition is 
not in fact free in any sense. This is what the Act seeks to guard against. But here it 
runs into the same old problem of how to determine when there is a balance. No new 
right is created by this Act. It is only an effort as the Act itself says, “to protect the 
exercise by workers of full freedom of association, self-organization, and designation of 
representatives of their own choosing.” This might lead to the belief that the employer 
is completely muffled as to an expression of opinion as to what the employees might do. 
But by the other terms of the Act and by the judicial decisions rendered, it has had the 
effect of allowing the employer just 4s much freedom of speech as the circumstances .al- 
low. He has a new obligation in that he must now deal with his employees and certain 
methods he once used to prevent the unionization of his plant have been taken away 
from him. But he still has what bas proven to be a powerful weapon in his ability to 
express his opinion as long as he so words it that it meets with the approval of the court. 

The Board has met with much criticism that has not been deserved. It has tackled 
one of the hardest problems that has ever been presented to a quasi-judicial body. With- 
oyt any precedent whatsoever in a system of law built upon the doctrine of stare decisis, 
this Board has had the imagination and foresight to realize that it cannot hope to hold 
the same in all cases even where a factual presentation would show but little difference. 
It has thrown off the shackles of tradition and consistency. Taking each individual 
case on its merit, it has done what it could to balance up the new found power of labor 
under this Act with the power that the employer has always held over the employee. 
It has done this not by weakening one to strengthen the other, but by raising the one 
to the level of the other. Thus no right to freedom of speech is lost by the employer while 
the employee has his right increased to place himself on the same level as the employer. 

Much has been made in these various cases and decisions as to the meaning of cer- 
tain words. Influence, coercion, pressure, restraint—all these have been mentioned time 
and again. Courts have haggled over them and then based their decisions on their hag- 
gling. Yet, if justice is to prevail there can be very little setting up of lines to determine 
where one of these stops and the other begins. This is not a question of rhetoric. What 
may be coercion to one man may not even be influence to another. Words that would 
restrain one man might have no bearing on the other. This is a new step in jurispru- 
dence. For a Board has been set up that decides the law not on precedent but on what 
is in its own eyes the answer to “intimidation, coercion, and restraint.” 

The whole crux of this problem lies not in a mere definition of coercion or of that 
elusive right of freedom of speech and of the press. There can be no line drawn that 
will place coercion on one side and freedom of choice on the other. Freedom of s 
on one hand may be an utterance of grave peril on the other. The deciding r 
in all the cases dealing with the right of labor to freedom of speech and the right of 
the employer to exercise the same freedom is the circumstances surrounding each indi- 
vidual case. The exact repetition of a statement held coercive under one set of cir- 
cumstances may not be held so under the light of the particular facts of another. What 
may be coercion of the worst sort can also be held to be a mere matter of opinion and 
not even subject to injunction under other facts. This is the problem. The Board has 
had to reverse its field at times, giving what to the indiscriminating mind would seem 
to be inconsistent holdings. 

Surely nothing would be more in line with the principle of freedom of speech and 
the guaranty against suppression of opinion than a Board that is able to ferret into the 
real heart of the controversy and determine, not by some set rule or formula laid down 
by men who believed in an iron-clad procedure, but by a thorough study of the indi- 
vidual facts of the individual case and give a decision that is consistent with the prin- 
ciples which they are trying to protect and uphold. 

James R. Hoover, ’42 
Crem W. Faircuinp, ’42 
University of Kansas School of Law. 
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Synopsis of citations of Kansas statutes and de- 
cisions by the Federal courts and by other state 
courts of reports as shown in the opinions pub- 
lished in the advance sheets of the Ni yan al 


between the dates of July 1 on 
941. Compiled by W. W. Harvey. 
> 


US. Cr. Ct. of App. 2d Cr., in Gulf States 
Creosoting Co. v. Loving, 120 F. 2d 195, an action 
for damages for failure to deliver material pur- 
chased within the time provided by contract, it 
was held a seller, who at the time of making the 
contract knew all the special circumstances and 
conditions attendant upon its execution, is liable 
for those injuries which at that time he had rea- 
son to foresee would be the probable result of his 
breach, including increased labor .cost; and that 
redress for substantial injury, suffered because of 
the seller’s breach, will not be denied because pre- 
cise limits of the injury cannot be ascertained, 
citing Uhrich Millwork v. ]. B. Brewster Co., 124 
paneisviastnantemetie 


US. Cr. Ct. of App., 3rd Cr., in United States v. 
Harrison, 121 F. 2d 930, held, an intention to be- 
come a party to an illegal enterprise must be pred- 
icated on some affirmative action citing State 
v. Dreany, 65 Kan., ~~ and other cases. 


US. Cr. sling, ines in Garvey v. 
Wilder, 121 F. 2d 714, an action by receiver of a 
National Bank to recover from a stockholder inter- 
est on an assessment, the principal having been paid, 
from date of assessment until payment. Held, the 
cause of action arose when the assessment was 
made, and under the facts the action was barred 
by the statute of limitations, and cited In re Diven’s 
Estate, 115 Kan. 119, and other cases. 

> 


US. Cr. Ct. of App., 8th Cr., in Krug v. Mutual 
Ben. H. & A. Ass'n, 120 F. 2d 296, it was held, 
the facts stated in a certificate of death, which 
under our statute, G.S. 1935, 65-144, is made 
“prima facie evidence,” are subject to rebuttal 
and explanation. 


US. Cr. Ct. of App., 8th Cr., in Dolloff v. United 
States, 121 F. 2d 157, held, evidence that beverage 
containing 3.2 per cent of alcohol by weight con- 
tains substantially 4 per cent thereof by volume, 
and the legislative history of the Liquor Enforce- 
ment Act of 1936, § 3, 27 U.S.C.A. § 223, to 


show the applicability thereof to Kansas statutes, 
G.S. 1935, 21-2101, 1939 Supp. 21-2109. 
> 


U.S. Cr. Ct. of App., oth Cr., in Warren v. Ter. 
ritory of Hawati, 119 F. 2d 936, where police 
officer gained admittance to a house suspected to 
be a brothel, as a guest, and afterwards blew his 
whistle as signal to other nearby officers to assist 
in making an arrest, an officer coming to assist, 
who was electrocuted when procuress of brothel 
sprung electric trap on him, held, not to be a 
“trespasser,” but, if so, his killing in that manner 
constituted manslaughter, citing State v. Country. 
Se Sy ae Te a ee ee. 


U.S. Cr. Ct. of App., roth Cr., in Miller ». 
United — 120 F. 2d 968, it was said: “Intent 
is an essential element of fraud,” citing Smith ». 
Bridgeport Machine Co., 151 Kan. 444, and other 
authorities; also, “Whenever the belief of a person 
or the notice of his act or conduct is material, he 
may not only directly testify that he had no in- 
tent to defraud, but he may buttress such statement 
with testimony of relevant circumstances . 
citing poner v. Woodward, 44 Kan. 758, "and 
other cases. xu 

> 

U.S. Cr. Ct. of App. roth Cr., in Foster v. 
Commercial Standard Ins. Co., 121 F. 2d 117, it 
was held the effect of a rule of the Kansas Cor- 

poration Commission that there should be at- 
tached to all public liability and property damage 
insurance policies an indorsement that policy should 
fulfill insurance requirements of Kansas statute, 
was to make the statutory liability of insurer the 
coverage of the policy; that the only power the 
Commission has is to adopt rules that will ef- 
fectuate the Kansas statute, and cannot adopt a 
regulation changing the statutory liability, citing 
Dunn v. Jones, 143 aay 218. 


U.S. Cr. Ct. of App., a Cr., in Miami County 
Nat. Bank of Paola, Kan., v. Bancroft, 121 F, ad 
921, held, in Kansas the equitable title to personal 
Property of an intestate decedent descends to his 
heirs, citing Brown v. Baxter, 77 Kan. 97; also 
held, this was reaffirmed by the Probate Code, G. 
S. 1939 Supp. 59-509 (last sentence); also held, 
where intestate. died more than five years before 
the Probate Code went into effect the provision, 
a S. 1939 Supp. 59-509, limiting descent to the 

degree, was not applicable; also held, while 
G. S. 1939 Supp. 59-905, may authorize the attor- 
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ney to intervene in the probate court where 
it is alleged the intestate decedent left no heirs, his 

t to do so in federal court must be found in the 
federal law; also held, the power to enter judg- 
ments nunc pro tunc is inherent in courts, both in 
law and equity, and is not dependent for its ex- 
jstence upon a statute, citing Victory Life Ins. Co. 
». Freeman, 145 Kan. 296; Cazzell v. Cazzell, 133 
Kan. 766; that this rule applies to probate courts, 
Faler v. Culver, 94 Kan. 123, and may be made 
upon the testimony of a former judge, Plummer 
y. Ash, 90 Kan. 40; Graden v. Mais, 83 Kan. 481. 

y> 


US. Ct. of App. DC., in Young v. Howard, 
120 F. 2d 712, held, the statute of limitations in 
action by holder of secured note against trustee 
of deed of trust given to secure it for wrongful 
release of deed of trust, did not commence to run 
from the execution of the release but at the time 
the holder of the note had actual or duty-bound 
awareness, since the trustee was in a fiduciary re- 
lation both to the settler and the holder, citing 
Mayse v. Minnesota Coop. Exchange, 139 Kan. 24; 
also held, the recording of the release by the 
trustee did not give constructive notice to the hold- 
er, since he had no reason to inspect the recording, 
citing Dwelle v. Home Realty & Inv. Co., 134 
Kan. 520. 

> 

US. Ct. of App. D.C., in United States v. 
Henderson, 121 F. 2d 75, held, the fact that a 
specified statutory standard of liability may be one 
of varying degree does not make the law uncon- 
stitutional and said: “The words and phrases 
in the presently applicable statute, i.e. 4 derate 
rate of speed, careless, reckless, negligent, manner, 
willfully, wantonly and cause, are well known, 
both in common speech and in the terminology of 
the law,” citing Delmore v. Flooring Co., 90 Kan. 
29, and other cases. 





> 


US. Ct. of App. D.C., in Brown v. Brown, 
121 F, 2d 101, on wife’s motion to show cause 
why husband should not be punished for contempt 
for failure to comply with a maintenance order, it 
was held: An appellate court has inherent power 
to issue a maintenance order pending an appeal, 
citing Kjellander v. Kjellander, 90 Kan. 112, and 
other cases. 

> 

US. Ct. of App., D.C., in Mandley v. Backer, 
121 F, 2d 875, in a suit for a decree that de- 
fendants held title to certain real property in trust 
for plaintiff, and to require them to convey, it was 
held, where the proper parties were before the 
court, the suit should not be dismissed on the 
ground the property was situated out of the court's 
jurisdiction, citing Meader v. Manlove, 97 Kan. 706, 
and Apple v. Smith, 106 Kan. 717. 

> 


US. Ct. of App., D.C., in Thomas v United 
States, 121 F. 2d 905, held, the fundamental phil- 
osophy of juvenile court laws is that a delinquent 
child should be considered and treated not as a 
criminal, but as a person requiring care, education 
and protection, citing In re Turner, 94 Kan. 115, 
and other authorities. 


U.S. Dist. Ct. W.D. Mo. (Reeves), in United 
States v. Arnold, 38 F. Supp. 863, held, Kansas 
statutes (Ch. 179, Laws 1939), prohibiting the sale 
and transportation of intoxicating liquors, defined 
as containing not more than 3.2 per cent of al- 
cohol by weight, not at variance with federal stat- 
ute prohibiting transportation of liquor into a 
state in which sale of liquor containing more than 
4 per cent by volume is prohibited; since 3.2 per 
cent by weight equals or exceeds 4 per cent by 
volume. 

> 

U.S. Dist. Ct., Dist. of Kansas (Hopkins), in 
United States v. Robason, 38 F. Supp. 991, held, 
as used in Federal Liquor Enforcement Act and 
Kansas statutes, the term “intoxicating liquors” 
should be given a practical, commonsense inter- 
pretation in keeping with the object Congress had 
in view in passing the act. The intention of our 
legislature in passing Ch. 179, L. 1939, was to 
qualify the state for protection under the 21st 
Amendment to U.S. Constitution and the Liquor 
Enforcement Act of 1936; that the state has so 
qualified itself, since for all practical purposes 3.2 
per cent of alcohol by weight is substantially 
equivalent to 4 per cent of alcohol by volume. 
Many Kansas cases are cited, defining and apply- 
ing our liquor laws. 

Intoxicating Liquor Cases, 25 Kan. 751; 

State, ex rel., v. Owston, 138 Kan. 173; 

City of Topeka v. Zufall, 40 Kan. 47; 

State v. Miller, 92 Kan. 994; 

State v. Schaefer, 44 Kan. 90; 

State v. Kane, 114 Kan. 426; 

State v. Metzger, 121 Kan. 837; 

State v. Trione, 97 Kan. 365; 

City of Topeka v. Heberling, 134 Kan. 330; 

State v. Corbin, 135 Kan. 79. 

As this is written, this case is pending in the 
United States Circuit rt of Appeals, roth Circuit. 


US. Dist. Ct. E.D. Wis., in In re Dorr Pump 
& Mfg. Co., 39 F. Supp. 295, it was held, “Sub- 
rogation” materially differs from legal “assign- 
ment” in that the doctrine of subrogation does 
not arise from any contractual relationship, but is 
an equitable doctrine designed to accomplish sub- 
stantial justice, citing Lynds v. Van Valkenburgh, 
77 Kan. 24. i 


U.S. Dist. Ct, W.D. Ark., in Alphin v. Gulf 
Refining Co., 39 F. Supp. 570, held, one or more 
tenants in common of real property could sue to 
forfeit oil and gas lease for breach of implied cov- 
enant to develop, citing Thiesson v. Weber, 128 
Kan. 556. 

> 

Alabama, Sup. Ct., in Wright v. State, 3 So. 2d 
326, held the offense of perjury is committed, if 
at all, as soon as the false evidence is given, re- 
gardless of its effect on the result of the trial, cit- 
ing and quoting from _ v. Fail, 121 Kan. 855. 


California, Dist. Ct. of App., 3rd Dist., in Bekins 
Van Lines v. Johnson, 114 P. 2d 684, in constru- 
ing a statute authorizing a license tax upon the 
transportation of property on the state highways, 
based upon the gross receipts from the “Opera- 
tion” as not including in such gross receipts the 
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amount received by a trucking company for load- 
ing and unloading, and picking up and delivering 
goods which constituted 56 per cent of its time 
and labor, distinguished, as not being in point, 
Pletcher v. Railway Co., 103 Kan. 834, and other 
cases based upon the term “transportation” as 
used in the Interstate Commerce Act. 

. > 

California, Sup. Ct. in Kinnison v. Guaranty 
Liquidating Corp., 115 P. 2d 450, where a debtor 
assigned to his creditor rents from the real prop- 
erty covered by a deed of trust to secure his debt, 
the rents when collected to be applied upon the 
debt, held, the rents were not subject to garnish- 
ment by another creditor of the debtor, citing 
Morrill & James v. Raymond, 28 Kan. 415, and 
other cases. 

> 

California, Dist. Ct. of App., 1st Dist., Div. No. 
1, in Bayle-Lacoste & Co. v. Superior Court, 116 
P. 2d 458, 463, it was said: “Courts, under the re- 
formed system of procedure, look to the substance 
of things rather than to form and to persons and 
things rather than mere names. This manner of 
treating things constitutes the life and spirit of the 
reformed systems of procedure,” citing Packing 
and Provision Co. v. “— Co., 34 Kan. 340. 


Colorado, Sup. Ct., in Stockton Savings & Loan 
Bank v. Massanet, 114 P. 2d 592, construing a 
statute prohibiting a deficiency judgment upon 
the foreclosure of a money mortgage or 


trust deed, held the statute applies to a mortgage 
obtain 


given to a third person, not the vendor, to 
money to be paid to the vendor on the purchase 
price, citing Home Owners Loan Corp. v. Holm- 
berg, 148 Kan. 50, and Home Owners Loan Corp. 
v. Sanford, 147 Kan. ae oe See ee. 


Delaware, Superior Ct., New Castle, in West- 
inghouse Elec. Co. v. Franklin Institute of Pa., 21 
A. 2d 204, where a subcontractor filed a lien state- 
ment naming the contractor in the body 
of the statement but not in the caption, and sued 
to foreclose, held that where the general contractor 
was a mecessary party defendant the lien statement 
was not fatally defective, and the court could 
permit its amendment, even though the time for 
filing the statement had expired, citing Ash Co. v. 
Sane, Cy ees, Oa Se ae. 


Florida, Sup. Pa ey = Beach Hotel Co. v. 
Town of Atlantic Beach, 2 So. 2d 879, an action 
by the city to collect special assessments against the 
property of defendant (appellant), levied for the 
construction of a seawall, in which defendant con- 
tended the cost of constructing that portion of the 
seawall across streets abutting it should not have 
been included in the sum assessed against its prop- 
erty, the court had occasion to quote from a former 
decision as to the liability of cities, and other gov- 
ernmental units, for such special assessments, and 
in doing so cited Comm'rs of Franklin County v. 
City of Ottawa, 49 Kan. a7 


sicsiaie ia dian. esi Jackson, 16 
S.E. 2d 45, a malpractice case, held, evidence of 
failure under the circumstances to use X-ray in 
treatment of a broken arm sufficient to sustain a 


finding of negligence, citing James v. Grigs 
Kan. 627, be vedios ey, 114 
y» 

Georgia, Ct. of App., in Burpee v. Athens Pro- 
duction Credit Ass'n, 15 S.E. 2d 526, the owner of 
real property gave a security deed therefor, and 
later removed and sold the furnace, an “irre. 
movable fixture,” of a house on the real prop- 
pg essere Sere Sager el eae: 

the furnace. In holding for plaintiff the court 
cited and quoted from Shoemaker v. Simpson, 16 
Kan. 43. 
> 

Georgia, Sup. Ct., in Horton v. Johnson, 15 S.E, 
2d 605, an action by the grantee in a security deed, 
to enjoin the daughter of the grantor from exer- 
cising her option to the property from 
Foy Jae a tax deed upon the ground she and 
others had conspired to defeat the security deed, in 
which a judgment for plaintiff was affirmed. Jen- 
kins, J., concurring specially, observed that in the 
absence of any principle of estoppel, there would be 

to prevent the daughter from buying the 
property for herself in her own name and with her 
own funds, citing Nagle v. Tieperman, 74 Kan. 32, 
and other cases, but concurred on the facts shown 
by the record. ie 


Idaho, Sup. Ct., in Northern Pac. Ry. Co. v. Sho- 
shone County, 116 P. 2d 221, held, the statute 
authorizing a levy of a tax sufficient to provide a 
county equalization program does not require pre- 
liminary steps by county commissioner and county 
superintendent to be made a matter of record; 
the existence of the underlying facts is sufficient. 
Citing School Board v. Rapp, 152 Kan. 636. 


Illinois, Sup. Ct., in O’Connell v. Chicago Park 
Dist., 34 N.E. 2d 836, held the adverse posses- 
sion of successive holders may be tacked in de- 

the period of limitation, and such rule 

to chattels, citing Taylor v. Missouri Cen- 

tral Te Foundry ig 143 Kan. 175, and Cof- 
trell v. Manlove, 58 Kan. n. 495» and other cases. 


Illinois, Appel. ik tie lila a Die 
35 N.E. 2d 699, sustaining the authority of the 
receiver of a National Bank to transfer notes held 
by bank to purchaser at receiver's sale of bank's 
assets, said: “A person dealing with such receiv- 
er in his official capacity is to have 
knowledge of his authority to act,” citing Ellis v. 
Little, eeencinhe diana” i 


Indiana, Appel. i, dos ian tee Life Ins. Co. 
v. Sobel, 35 N.E. 2d 121, upon the question of 
what notice was necessary to be given to cancel a 
policy of life insurance, the court referred to the 
case of Priest v. Life Association, 99 Kan. 295; 
and other cases, as being “persuasive from appel- 
uate 

ae” Se SOS a Se 


Iowa, Sup. Ct. in Bins re Hruska’s Guardianship, 
seat va peer adjudged of 

an incompetent, pre y adj un- 
sound mind, could be a without notice, 
cited Ekblad v. Linderhold, 102 Kan. 3; Johnson 
v. Gustafson, 96 Kan. 630, and Foran v. Healy, 73 
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633. We express no view as to whether our 
Stier have been affected by our new Probate 


om > 


lowa, Sup. Ct., in In re Lewis’ Estate, 298 N. 

W. 842, in in holding a purchase money mortgage is 

to over existing judgments, 

cited and quoted from Mortgage Co. v. Winters, 
94 Kan. 615. aa 


lowa, Sup. Ct., in Kapphahn v. Martin Hotel Co., 
298 N. W. go1, ‘affirming a judgment directed for 
defendant, in an action for damages for personal 
injuries sustained by a child from a screen which 
fell from a hotel window, said: “We have read Crow 
y. Colson, 123 Kan. 702” and other cases, “and 
none of them justify a reversal. . . The general 
principle which is controlling in ‘this case is well 
el. . in Folk v. Frenkelman, 268 Mass. 


‘g votin 
524 4 ig: <= 


lowa, Sup. Ct., in Wooster v. lowa State Tax 
Commission, 298 N.W. 922, held, a child taken 
into adoptive parent’s house and treated as a 
daughter, but without compliance with statutes 
relating to adoption, was not “legally adopted” 
within the meaning of the inheritance tax statute, 
cating Ellis v. Soe Sn, o0> Se 187. 


lowa, Sup. Ct., in Kaus v. Unemployment Com- 
Comm., 299 N. W. 415, holding the re- 
tion of employer and employee between 
and the drivers of his taxicabs, cited 
Richmond v. Clinton, 144 Kan. 328, and other 
cases, 
> 
Louisiana, Sup. Ct., in Louisiana Highway Com- 
mission v. Grey, 2 So. 2d 654, holding, where as 
a result of constructing a new public work, an 
owner’s land is left fronting a road or street, mak- 
ing it more desirable and more valuable, the ad- 
vantage gained is a “special benefit,” and damages 
to the remaining land may be offset by such bene- 
fit, cited and quoted from Trosper v. Comm'rs of 
Saline Co., 27 Kan. ~ 


Michigan, Sup. Ct., in In Re Balk’s Estate, 298 
N.W. 779, 298 Mich. 303, held, influence to in- 


affect his right to the benefit he has taken. Hilton 
J., dissenting, (concurred in by Gallagher, C. J. 
and Peterson, J.), cited Hyland v. Hogue, 131 
Kan. 512, and other cases. 
> 
Missouri, Kansas City Ct. of App., in Reiling v. 
Missouri Ins. Co., 153 S.W. 2d 79, held, an in- 
surance collector of premiums on industrial pol- 
icies, and on new life insurance policies written, 
and who used his own automobile, was an “agent” 
and not a servant of the insurance company. In 
the opinion, after quoting from Restatement; 
Agency, the court said: “These various statements 
of the law that we have quoted from Restatement 
of the Law of Agency, have been adopted, ex- 
pressly or in effect, by the courts of Kansas and 
Missouri,” citing Missouri cases and Hurla v. Cap- 
per Publications, Inc., 149 Kan. 369; Eohner v. 
Grocery Co., 116 Kan. 237; Redfield v. Chelsea 
Coal Co., 136 Kan. 588, and McCraner v. Nunn, 
129 Kan. 802. Further held, the right of the in- 
surance company to discharge the agent, though 
an important element in determining its liability 
for the agent’s negligence, is not controlling, cit- 
ing Houdek v. Gloyd, 152 Kan. 789. 
> 
Missouri, Ct. of App., St. Louis, in Refferty v. 
Levy, 153 S. W. 2d 765, in an action for injuries 
in an automobile collision, brought under the hu- 
manitarian doctrine, held, evidence must disclose 
a reasonably sufficient time was afforded defendant 
after he discovered, or should have discovered, 
plaintiff's peril, for him to act to prevent the in- 
jury, citing Lindenstruth v. Leveque, 138 Kan. 93, 
and other cases. 
> 
Montana, Sup. Ct., in Merchants Credit Service 
v. Chouteau County Bank, 114 P. 2d 1074, where 
an execution had been issued on a judgment ren- 
dered in Cascade county, addressed to the sheriff 
of that county, was sent to the sheriff of Chouteau 
county, it was held the sheriff of Chouteau county 
had no authority to serve it; further heid, the court 
in Cascade county, two years later, had no author- 
ity to amend the writ to show it was issued to the 
sheriff of Chouteau county. In a concurring opin- 
ion (Anderson, J.) criticized cases taking a con- 
trary view, particularly Christy v. Springs, 11 Okla. 
710, which had cited with approval National Bank 
v. Franklin, 20 Kan. 264, and said none of these 
authorities is applicable to the facts before the 
court. 
> 
Montana, Sup. Ct., in Seaman v. New York Life 
Ins. Co., 115 P. 2d 1005, held, “total disability,” 
within the meaning of an insurance policy pro- 
viding total and permanent disability benefits, does 
not necessarily mean utter helplessness, nor in- 
ability to perform any task, or even in some cases, 
usual tasks for a limited period, citing and quot- 
ing from Hodgson v. Mutual Benefit H. & A. 
Ass'n, 153 Kan. 511. 


Nebraska, Sup. Ct., in McCown v. Schram, 298 
N. W. 681, a case arising under our automobile 
“guest” statute, G.S. 1935, 8-122b, cited and fol- 
lowed Donelan v. Wright, 148 Kan. 287, and El- 
liot v. Belmer, 146 Kan. 827. 
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Nebraska, Supt. Ct., in Kelley v, Luke, 299 N. 
W. 593, held, the existence of a slight difference 
in floor levels in different parts of a hotel, which 
the public is invited to enter, does not in itself 
constitute negligence, citing and relying upon Mills 
v. City of Wichita, 146 =. 772. 


Nevada, Sup. Ct., in ‘au v. Gove, 114 P. 2d 
87, holding where nothing was said either by 
client or attorney as to compensation to be paid 
attorney for his services, there was no contract 
for a contingent fee, and attorney was entitled 
ee ee 

and distinguishing ee: v. Hinton, 102 Kan. 435. 


New Mexico, Sup. igs in Stevenson v. Lee Moor 
Contracting Co., 115 P. 2d 342, holding that pneu- 
monia caused by excessive gases and fumes emit- 
ted by a defective truck furnished by an employer 
to his workman to use, was a compensable “in- 
jury by accident” within the Workmen’s Com- 
pensation Law, citing Gilliland v. Cement Co., 
104 Kan. 771, and had this to say: “The case of 
Linnam v. Aetna Brewing Co., 91 Conn. 158... 
followed by Hoag v. Laundry Co., 113 Kan. 513, 
. » . Supports appellees contention that a “germ 
disease” cannot be an accident, or the result of 
one, unless the result of a traumatic injury. The 
former case was ‘overruled’ by the legislature of 
Connecticut . . . The Kansas case stands alone so 
far as our research has disclosed, and it would 
seem to have but little weight since Barker v. Shell 
Petroleum Co., 132 Kan. 776 ..: in which the 
British doctrine of Fenton v. Thorley ( (1903), A.C. 
443) was followed.” The dissenting opinion 
(Bickley) distinguishes the Hoag v. Laundry Co. 
case on the facts. 

> 

New Mexico, Sup. Ct., in Mosly v. Magnolia 
Petroleum Co., 114 P. 2d 740, in holding that 
even though an unauthorized change in name of 
grantee in undelivered deed conveying mineral 
rights was made without fraudulent intent, and 
with honest motives, the deed was a nullity and 
was of no more force and effect than if it had 
been forged with an intent to defraud, cited 
Holloway v. Gano, 125 Kan. 3, and other cases. 

> 


New York, Sup. Ct., N.Y. Co., in Gerdes v. 
Reynolds, 28 N.Y.S. 2d 622, held, corporate of- 
ficers and directors stand in fiduciary relation to 
the corporation and to its stockholders and cred- 
itors, and though they may free themselves of 
that relation by ceasing to be officers and directors, 
their right to resign is qualified by their fiduciary 
obligation to others; they cannot terminate their 
agency or accept the resignation of others if the 
immediate consequence would be to leave the in- 
terests of the corporation without proper care and 
protection; neither can they accept pay in any form 
or guise, direct or devious, for own resigna- 
tion or for the election of others in their place, 
citing Noel v Drake, 28 _ 265, and other cases. 


New York, Sup. Ct., Bronx Co., in In re Ap- 
plication of Babushkin, 29 N.Y.S. 2nd 162, held, 
the guardian or other representative of incompe- 
tent or insane person cannot maintain an action for 
absolute .divorce against the offending spouse of 


such person, citing Birdzell v. Birdzell, 33 Kan, 
433, and other cases. 

> 

North Carolina, Sup. Ct., in Laughter v. Pow. 

ell, 14 S.E. 2d 826, held the fact that a physically 
fit railroad trainman obtained employment while 
a minor, contrary to railroad’s rules, by 
resenting his age, did not render contract of em- 
ployment void, and the trainman was an emp 
within the meaning of the Federal Employer's 
Liability Act, citing Lupher v. Railway Co., 81 
Kan. 585. 

> 


North Dakota, Sup. Ct., in Stafney v. Standard 
Oil Co., 299 N. W. 582, in holding that a publica- 
tion to be libel must not only be false, but also 
unprivileged, cited Coleman v. McLennan, 76 Kan, 
711, and other cases. 

> 


Ohio, Sup. Ct., in Rhorbacker v. Citizens Bldg. 
Ass'n Co., 34 N. 'E. 2d 751, where a depositor i in 
a building association di the association to 
withdraw a specified sum from his account and 
convert it = payable to the de- 
positor, or named person, or the survivor, 
and the depositor died first, held the survivor be- 
came the sole owner of the certificate citing Ma- 
lone v. Sullivan, 136 _. 193, and other cases. 


Ohio, Ct. of App., in Yerian v. Brinker, 35 N.E. 
2d 878, where plaintiff in a bastardy proceeding 
had been divorced from a third person only six 
months before child was born, her testimony and 
that of her former husband as to nonaccess, was 
held admissible, following an earlier decision of the 

supreme court which declined to follow the Lord 
Mansfield rule, and citing, among other author- 
ities, Lynch v. Rosenberger, 121 Kan. 601—later 
overruled. 

> 

Ohio, Ct. of App., in Myers v. City of Defiance, 
36 N.E. 2d 163, held, “Generally, a statute or 
ordinance which confines the right to license to 
residents of the state or municipality, or to persons 
who are residents and have been for a specified pe- 
riod of time, or which taxes the business or occu- 
pation of a nonresident in a different manner or 
at a different rate from that of a resident, or at- 
tempts to distinguish between persons engaged in 
the same business merely on the basis of the loca- 
tion of their business houses is unconstitutional as 
denying ‘equal protection’ even if discrimination 
operates only within limits of a ee. 
Citing Hair v. City of Humboldt, 133 Kan. 67, 
and other authorities. 


y—]> 

Oklahoma, Sup. Ct., in Modern Motors v. El- 
kins, 113 P. 2d 969, holding where an automobile 
salesman is employed on a commission basis and 
employer exercises no control over salesman in de- 
tails of salesmanship, salesman is not a “servant,” 
but an employee in the nature of an independent 
contractor and employer is not liable for salesman'’s 
negligence in operating an automobile in the course 
of his efforts to make sales, citing McCraner v. 
Nunn, 129 Kan. 802, “ee other cases. 


Oklahoma, Sup. Ct., in > dee Supply Cor- 
poration v. Authis, 114 P. 2d 451, holding a pro- 
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vision in an oil and gas lease, that lessee had the 
right “at any time” to remove all machinery and 
fixtures, including casing, should be construed with 
other provisions of the lease, and not to give 
lessee right to remove equipment necessary to the 
tion of wells, w lease was producing 
oil and gas in paying quantities, citing Collins v. 
Oil & Gas Co., 85 Kan. 483. 
y—> 
Oklahoma, Supt. Ct., in Grand River Dam 
Authority v. Victor, 114 P. 2d 465, holding it was 
not error for the trial court to refuse to instruct 


in negative form, when the court had already in- 
structed in positive form, cited Martin v. City of 
Columbus, 93 Kan. 79, and other cases. 

> 


Oklahoma, Sup. Ct., in Boyd v. Prudential Ins. 
Co. of America, 114 P. 2d 467, where Plaintiff 
purchased land upon which were water wells 
which had been used by the city, upon the fraudu- 
lent tations of the vendors that the city 
had abandoned the wells, later the city officials 
notified plaintiff the city had not abandoned the 
well, and had a 99-year lease on the land, and 
about four years after this plaintiff sued his 
vendors for damages for the false representations, 
it was held the action was barred by the statute of 
limitations, citing Foy v. Greenvale, 111 Kan. 111. 

> 


Oklahoma, Sup. Ct., in Board of Education v. 
Johnston, 115 P. 2d 132, holding mandamus, by 
owner of paving bonds to compel a school district 
to make a tax levy to pay the bonds, commenced 
after the time within which an action could have 
been brought upon the bond, is barred by laches, 
citing Schoenhoeft v. Kearny County, 76 Kan. 883. 

> 


Oklahoma, Sup. Ct., in Pace v. Ott, 115 P. 2d 
253, held an action for damages to land,—not be- 
ing to recover real estate or any interest therein, is 
transitory and the proper venue is in the county 
where the defendants or some of them reside, or 
may be summoned, citing Hill v. Railway Co., 94 
Kan. 254, and other cases. 

> 

Oregon, Sup. Ct., in Simonton v. Dwyer, 115 
P. 2d 316, where the owner of certain corporate 
stock caused them to be transferred on the books 
of the corporation to his daughter, it was held 
this evidenced a valid gift, citing Barnhouse v. 
Dewey, 83 Kan. 12. 


Oregon, Sup. Ct., in Erickson v. Erickson, 115 
P. 2d 172, construing a statute abolishing joint ten- 
ancy, was held not to apply when the right of 
survivorship is expressely declared, citing and 
quoting from Withers v. Barnes, 95 Kan. 798; 
also citing Malone v. Sullivan, 136 Kan. 193, and 


Cory v. Spencer, 67 Kan. 648. 
LS 


Oregon, Sup. Ct., in State v. Kiessenbeck, 114 
P. 2d 147, holding where a statute, changing the 
age of majority from 18 to 21, passed when a child 
was under 18, no “ ive” effect was given 
it by applying it to such child; said the case of 
Smith v. Smith, 104 Kan. 629, and others of 
similar import, were not in point. 
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Pennsylvania, Sup. Ct., in Hixenbaugh v. ]. G. 
McCrory Co., 20 A. 2d 910, an action for damages 
by a customer injured in a fall stepping out of de- 
fendant’s store, held it is not negligent construc- 
tion in a store to have one floor at a lower level 
than another, citing Mills v. City of Wichita, 146 
Kan. 772, and other cases. 

yS 

Pennsylvania, Sup. Ct., in Coccaro v. Herman 
Coal Co., 20 A. 2d 916, holding an employer as 
such is not entitled to compensation under the 
Workmen’s Compensation Act; one cannot be 
both an employer and an employee; a declaration 
in Workmen’s Compensation policy that insured 
was an employer determined his rights, citing 
Fontana v. Integrity Mutual Casualty Co., 120 
Kan. 406, and other cases. 

> 

Pennsylvania, Supt. Ct., in In re Hawthorne, 21 
A. 2d 521, held a mother’s right to custody of il- 
legitimate child is not absolute, but must give way 
to the best interest of the child, which is the par- 
amount consideration, citing as a leading case In re 
Bort, 25 Kan. 308. 


South Carolina, Supt. Ct., in Cokeley v. Robert 
Lee, Inc., 14 S.E. 2d 889, a workmen’s compensa- 
tion case, held, where there is any testimony sup- 
porting the Industrial Commission’s award, its 
findings of fact are conclusive upon appeal, citing 
Briney v. Hopper Const. Co., 146 Kan. 927, and 

cases. 
> 

South Dakota, Sup. Ct., in Lord v. Black Hills 
Min. Corp., 298 N. W. 677, to enforce a minor’s 
lien, the court construed the word “owner” to in- 
clude the holder of the leasehold estate, cited and 
followed Miller v. Bankers Mortgage Co., 130 Kan. 
543; Oil Co. v. McEvoy, 75 Kan. 515; Hathaway 
v. Davis & Rankin, 32 — 693. 


South Dakota, Sup. Ct., in Stockwell v. City of 
Sioux Falls, 299 N.W. 453, holding purchase of 
gravel pit was within the general corporate powers 
of city and unauthorized acts of city’s officers or 
agents leading: to its purchase were subject to rat- 
ification by the city, cited Sullivan v. School Dis- 
trict, 39 Kan. 347, and — cases. 


Tennessee, Sup. Ct., in State v. Grosch, 152 S. 
W. 2d 239, holding where extradition is sought of 
one charged with crime in the asylum state, before 
honoring the demand the asylum state may require 
the party ‘charged first to atone for the crime 
charged in that state, cited In re Hess, 5 Kan. App. 
763, and other cases. 

> 

Tennessee, Ct. of App., Middle Section, in 
Treanor v. Treanor, 152 S.W. 2d 1038, holding 
where a will is not punctuated with any degree of 
accuracy or even systematically, punctuation is of 
but little value as aid to its true construction and 
must otherwise be disregarded if in conflict with 
testamentary scheme as from provisions of 
will, cited Holt v. Wilson, 82 Kan. 268, and other 
cases. 

> 

Texas, Cr. Ct. of App., El Paso, in Elder Chev- 

rolet Co. v. Bailey County Motor Co., 151 S.W. 
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2d 938, construing the automobile certificate of title 
law of that state, said: “The weight of authority 
in other states rode in bane the same as 


forming to 
title,” citing Morris v. Firemen’s Ins. Co., 121 Kan. 


482, and other cases. 


y—> 
Texas, Ct. of Civ. App., in Fort Worth & R.G. 
Ry. Co. v. tomy 153 S. W. 2d 252, held, a sec- 
tion hand, injured while working on a truck used 
for interstate freight and passenger traffic, was a 
servant employed in “interstate commerce” within 
the F Employer’s Liability Act, citing Coil 
v. Payne, Director General, 114 Kan. 636, and 
other cases. 
> 
Texas, Ct. of Civ. App., Amarillo, in Laney v. 
Rush, 152 S.W. 2d 491, in holding where an as- 
sault is willfully, wantonly or maliciously commit- 
ted, and especially where obvious purpose is to 
wound, humiliate or oppress another, recovery 
may be allowed for mental anguish proximately 
resulting from the wrong regardless of whether 
ysical harm resulted, cited Lonergan v. Small, 
81 Kan. 48, and other =. 


Vermont, Sup. Ct., in Laird v. State of Vermont 
Highway Dept., 20 A. 2d 555, held the rights of 
ts to workmen’s compensation are not de- 
rived from those of deceased employee, but are 
independent and separate rights. coming to de- 
fendants from the compensation act, citing Routh 
v. List & Weatherly Construction Co., 124 Kan. 
222, and other cases. ae 


Washington, Sup. Ct., in Watkins v. Siler Log- 
ging Co. 116 P. 2d 315, held, the right to a jury 

will not be denied solely on the basis that 
court is better able than a jury to deal intelligently 
with matters which are multifarious, though not 
individually complex, citing McCalester v. National 
Reserve Ins. Co., 151 Kan. 378. Also held, one is 
in privity with a party when he stands in mutual 
Se eee. ee ee 
property, citing Fitzgerald v. Fitzgi 97 Kan. 
408, and other cases. Also held, before there can 
be an election of remedies there must be two or 


more inconsistent remedies available to a party 
any one of which he is at liberty to pursue, and in 
discussing this principle cited Greer v. Newland, 
70 Kan. es, abd toms: 3 
> 

Wisconsin, Sup. Ct., in Newlander v. Riverview 
Realty Co., 298, N. W. 603, where a trustee under 
a — deed for the benefit of bondholders bid in 

property at the foreclosure sale, although the 
oud dak Glber gom aor Gold Sn ee 
of the trustee to bid at such a sale, the sale was 
approved, upon the authority of First Nationd 
Bank v. Neil, 137 Kan. 436, and other cases; 
eae is Clee nO ae a 


Washington, Sup. te in Appeal of Farwes 
Taxi Service, 114 P. 2d 164, holding, where in- 
dependent taxicab owners organize corporation to 
maintain switchboard through which calls to taxi- 
cab stands in various parts of the city were routed, 
and owners and such corporation jointly exer- 
cised right to hire, discharge and discipline driy- 
ers, to establish their wage scale and to control 
their work, corporation was driver's “employer” 
within the Unemployment Compensation Act, cit- 
ing Richmond v. Clinton, 144 Kan. 328, and other 
Cases. ~ 


Wyoming, Sup. Ct., in In re Improvement Un- 
der Special A. Statutes, Ete., 113 P. 2d 958, hold- 


ing statutory provision exempting 
from taxation did not relieve it from pay- 
ial assessment for sewer, citing Panghh 


ing special 
Wichita v. Board of Education, 92 Kan. 967, and 
other cases. 


> 

Wyoming, Sup. Ct., in Drew v. Beckwith, Quina 
& Co., 114 P. ad 98, holding the passing of Wy- 
oming from a territory to a state should not be 

emphasized in construing state statutes, except 
where differences in form of government make it 
Mecessary; compared this to the effect upon city 
ordinances of the change of a city of the third class 
to a city of the second class, citing Ritchie v. City 
of South Topeka, 38 Kan. 368; also cited Kansas 
Pacific R. Co. v. Atchison, etc. R. Co., 112 US. 
414, upon the effect of the change of Kansas from 
a territory to a state. 
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Frank Grattan, one of the oldest prac- 
ticing lawyers in the state, died the latter 
part of August, at his home in McPherson. 
He was one of those who got rich out of 
the oil strike there—giving away to churches 
and colleges over a hundred thousand dol- 


lars, and leaving upwards of a half mil- 
lion at his death. Seems there is a written 
will, also several verbal wills, made about 
the time he died. 


Ted Sloan, of Topeka, and Lloyd Rup- 
penthal, with Bill Carey, of Hutchinson, 
and Rodney Rhodes, appeared in Probate 
Court, on opposite sides, in connection with 
the Grattan Estate. Looks like there will 
be some law business. 


Judge Sloan turned up with a stomach 
disorder, and an invitation to dinner, both 
at the same time. Result was, Judge went 
to bed and I ate the dinner. The food I 
ate would definitely cure any and all 
stomach complaints. I recommend to Judge 
Sloan the next time he suffers with indi- 
gestion he take himself out and let Mrs. 
Ruppenthal put him up a meal—that’s all 
he S—permanent cure sure enuf, 

Poly and Mrs. Tincher moved down to 
the Leon Hotel to escape the flood. They 
are still here, Poly being disappointed in 
that the flood caused him to move all and 
varied articles out of his basement, then 
receded before the basement got wet. 

Roy Davis has been in Kansas City for 
several days on business and Wes Brown 


in St. Louis for a week or so on business. 
Two of Hutchinson’s best boys away. 

Ralph Gilchrist and Bill Attwater, of 
Wichita, have formed a new partnership, 
with offices in the Union National Bank 
building. Already they are buying books. 

L. H. Wilder, late of Norton, Kansas, 
died September 6, 1941. He practiced in 
Norton for 54 years. A good lawyer and a 
fine gentleman. His loss will be felt by 
the community. 

Swede Stroberg and Herb Sizemore, of 
Newton, were visitors in Pittsburg recent- 
ly as guests of Pete Forabi and wife. The 
visitors expressed hearty approval of the 
bill of fare and Pittsburg hospitality. 

Lon Buzick, of Salina, Judge of the City 
Court, is very proud of the fact that his old- 
est boy graduated in Law and is now in 
the Kline, Cosgrove, Jeffrey & Russell of- 
fice at Topeka. We agree with Lon, this 
is indeed an achievement. 

Poly Tincher, the old war horse, went 
out to Colorado to spend a month. Seems 
nothing much to do but enjoy the climate. 
Not being used to this, time hung heavy 
on his hands. He just could not keep from 
getting into mischief. Accordingly, he 
composed to Alf Landon, an “open letter,” 
as he called it, on which he got over 300 
replies from all corners of the state. He 
gets a lot of fun out of telling the incident. 

Gene White told me a few days ago if 
his father had taken the same interest in 
him as he does in his granddaughter he 
might have been president of the United 
States. Funny how old man time mellows 
even the tough ones. 

Harold Gibson was a very welcome vis- 
itor in certain places one night recently in 
Hutchinson. The places were respectable 
—I know—I was along. 

I met Judge Glenn Somers at Great 
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Bend early in September. He said he was 
checking oil production for the Attorney 
General’s office. I learned after he left, 
from Melvin Nuss, as well as from Bob 
Jones, at Lyons, he was not checking oil, 
but was checking the operators. Subse- 
quent news items only indicate he was real- 
ly doing just that. 

LeRoy Raynolds is taking over and oper- 
ating the office of the late Judge William 
Huggins at Emporia. Roy was in the of- 
fice with Judge Huggins for ten years be- 
fore he died. 

Owen Samuel, Jr., has come back to the 
old parental home. He left Cottonwood 
Falls and is back with Owen, Sr., at Em- 
poria. 

Jay Sullivan went from Emporia down to 
Lawrence the other day to settle a matter 
with Raymond Rice. 

Bill Kandt, a newcomer to Great Bend, 
is in the office with Roy McMullen. Roy 
says he needed someone to keep his very 
capable secretary busy. Sort of looks to me 
like the sec. keeps Roy busy. But, of 
course, I don’t know. Maybe Roy is right 
about the matter, anyhow, this boy Kandt is 
a comer, I’ll bet on that. 

Lewie Oswald bundled me into his car 
one morning and took me out to “Rother- 
wood.” This, by way of explanation, is the 
place where he lives, and where his dozens 
of crack Jersey cows live. He has got a 
gosh awful flock of them, or should I say 
herd of them. Big ones, little ones, lean 
ones and fat ones. I never saw so many 
milking cows in one place before. In fact, 
I learned how they filled so many cans. 
Anyhow he is having an auction. All three- 
and four-star bulls and cows go on the 
block. Some event—I would like to see it. 
All the Jersey-cow people are invited, 
particularly Ed Morgan of Galena, and 
Harry Fisher of Fort Scott. Speaking of 
cows—they tell me Don Sheaffer, of Hutch- 
inson, has a Whiteface farm or ranch that 
is the envy of all the cattle people of the 
state. I'll have to get Don to take me out 
some day. 

Looks like I have gotten over on the 
live stock question. Poly Tincher told me 
it cost $30.00 a week to keep a horse in 
training. Training for what, he didn’t 
say, all of which meant nothing to me. To 
appreciate his appraisal 1 compared it with 
law books. Poly promptly replied he could 
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look at the horse, and added, as an after 
thought, he had a friend down in Arkansas 
City way who has no horse as far as he 
knew, hence he had to look at the book. | 
thought to myself—books, books, horses 
and horses. What a combination for any 
court. 

Bob Blackburn, of Great Bend, went out 
to Colorado, or rather that is what he told 
the home folks. Anyhow, he came home 
sick. Clyde Allphin spent three months in 
Colorado; he, too, came home to rest, [ 
assume, anyhow I could not find him. 

I just learned Ben Salathiel, of Indepen- 
dence, got tired of this world and went u 
on his own motion to see his Creator. Leh 
a note to his mother and departed. 

Paul E. Wilson has gone down to Ash- 
land to occupy the former office of the late 
Herb Daigh, who died several months ago, 

L. A. McNalley, at Minneapolis, seems to 
be busy as a cranberry merchant. Looks 
like a job for two lawyers and a green boy. 
Mac is doing well. 

Harlow King at Minneapolis, new Coun- 
ty Attorney, not only has a job but a new 
wife, who, it would appear takes as much 
interest in the job as he does. Says she 
likes the office work. Some of the boys 
can get the girls interested in the job. Does 
beat all how they do it. 

Ralph Clark, at Wakeeney, expects an 
heir in the near future. This is a wonder- 
ful anticipation, and I for one, hope it will 
not be the last addition, but gosh, how 
these things hurt the law book business. 

Bill Vance, of Belleville, was called to 
the Pacific Coast recently, made the round 
trip in a week’s time. Apparently he did 
not have much time to spend in the sunny 
climes of California. Better stay longer 
Bill, and go oftener. Fred gets along with 
Perry’s help very well in your absence. 

Nels Ward has a new office in Belle- 
ville. Looks like the top of one whole 
floor. Very cozy arrangement and well-ap- 
pointed. 

Judge Teeple I found home with a sinus 
or asthmatic condition of some sort. George 
said he had been home for several days. 
Hope you get it fixed up, Judge. Mankato 
doesn’t seem right when I don’t see you. 

John McCall, of Chanute, went pheasant 
hunting in South Dakota. I haven't seen 
John but I understand he and Clark Gable 
were at the same hotel. Eldon Sloan and 
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I stayed at Webster, South Dakota, without 
Clark and avoided the crowd. I know the 
boys got some birds and had a good time. 

Barney Sheridan told me of some of the 
happenings that took place at Indianapolis, 
at the American Bar Association. He pro- 
duced a list of “who was there” from Kan- 
sas. When I remarked the list seemed 
small, Barney promptly told me what they 
lacked in quantity they made up in quality. 
To quote Barney there was “never a dull 
moment.” Otis Allen, of Topeka, Bob 
Clark, Frank Cossick, John Hunt, Phil 
Lewis, Miss Margaret McGurnaghan, Jay 
Parker, Bob Stone, all of the same place, 
along with Sandy Winsor, and Gene Stan- 
ley, from Wichita, Bert Faulconer from 
Arkansas City, Doug Hudson from Fort 
Scott, Professor Bob Davis and Hon. Fred 
Moreau from Kansas University, along 
with Bill Litowich from Salina, and, not 
to be left out, Charlie Welch from Cof- 
feyville, completed the Kansas roster. 

A new boy down at Yates Center, Willis 
K. Dillenberger, opened up in the old Har- 
old Forbes office. We hope he makes “big” 
and how. Welcome to our ranks. 

In Chanute I found Les Cable and John 
McCall in Topeka, supreme courting. Jon 
Balch in Kansas City on business. Jim Al- 
len just getting home from a Bankers’ Con- 
vention in Chicago. Burney Dunham di- 
recting the municipality, he being the mayor 
of the town. Looks like a lawyer who could 
stay home might get a client—in Chanute. 

Leo Mills got home from maneuvers in 
Louisiana. Leo is Lieut. Col., attached to 
the staff of General Ben Lear. Leo, I un- 
derstand, helps do the work while the 
General plays “golf.” Anyhow, Yates 
Center was glad to see Leo come home. 
Our own Phil Lewis was accorded all the 
flowers, honors, and distinctions, at In- 
dianapolis, the Junior Bar had to offer. 
Good going, Phil. The boys will all be 
proud of you. 

Jim Cubbison married Mrs. Margaret 
Glover September 29, left Kansas City, 
Kansas, for a trip that took in the World’s 
Series, Niagara Falls and all points cast. 
Cub is back home, wondering what he did 
with his summer’s earnings. 

The Wyandotte County Bar is holding 
another Institute, Monday, Oct. 27. Looks 
like the boys from Wyandotte crave learn- 
ing. I just wonder whether they got it on 
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the Kansas side or on the Missouri side in 
an adjourned meeting. 

The Middle Central Kansas Bar is meet- 
ing October 25, at Manhattan. Looked 
like quite a program. Dwight Brantley, 
FBI agent in charge of the Kansas City, 
Missouri, office, made the speech of the 
afternoon, and Judge Huxman the after- 
dinner speech. Looks like a big time for 
all who attended. Like to have been there, 
too. 

Jim McClain has opened up an office in 
Sabetha, Kansas. Says he is pleased with 
the outlook so far. 

Art Hodgson, of Lyons, bought the li- 
brary of the late Judge J. I. Cooper, of 
Fredonia, and moved it to Lyons. 

Kenneth Wilkie is now in the Army. 

Ed Schuefler, a K.U. grad of about 
1924, has accepted a job with the Missouri 
State Insurance Board, under Governor 
Donnell. The K.U. class of ’24 will re- 
member Ed. 

Miss Jane Johnson, Judge Mirla’s former 
secretary, has gone to Washington to enter 
the office of Mrs. Mabel Willebrandt—her 
place in Topeka being taken by Mrs. Ruth 
Drake. 

I see by the Topeka Journal, Thornton 
Scott, of Abilene, has left Matt’s office, tak- 
ing the place of Judge Nickolls, Probate 
Judge of Dickinson County. 

Jay Parker has gone to Indianapolis to 
attend the American Bar meeting and, in- 
cidentally, take in the annual meeting of 
the Attorney General’s Association of Amer- 
ica. This should be something to be re- 
membered. 

Tony Immel left the office of Tax Com- 
mission and joined the big family of Uncle 
Sam. Tony, I understand, is in an officers’ 
school for the time being. 

Concordia, to be different, is having a 
fall festival and decided to require the 
citizens to dress the part, either grow a 
beard or wear jeans and striped wool shirts, 
or overalls. Charlie Hunt, deciding it 
would be very much below the standing of 
a lawyer to dress the part (it comes to me), 
they stuck Charlie in the jail house. He 
now “totes” a six-gun strapped to his gol- 
lies, and is sprouting a short, but stubby 
growth on his chin. The rest of the Bar 
wear overalls and look like “Billy the Kid.” 

Judge Charlie Walsh had a lot of nice 
things to say about Marvin Larson, County 
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Attorney at Belleville. A good boy, serving 
his first term, and attempting to hold the 
record set by Guy Ward, which is no small 
assignment. 

Noonie Snyder and Buzz Thompson 
moved out of Judge Joe Brady’s office to 
another office down the hall, in the Broth- 
erhood building in Kansas City, Kansas. 
Judge Brady has a new boy in with him, 
I have not met yet, more about him later. 
Noonie and Buzz are just getting loca 
in the new office. Good luck to all in 
new arrangement. 


borne with more than a kindly feeling. 

Looks like a Legal Institute at In 
dence, Kansas, night of September eighth. 
La Rue Royce and Bol Jeffery did the hon- 
ors—one on Auto Insurance, the other on 
Hours and Wages. Aubrey Neale presided, 
while Barney Sheridan represented the 
State Bar. 

Bob Womer, of Manhattan, is working 
a good deal of the time for Uncle Sam, on 
the new addition to Ft. Riley. I don’t 
know just what he is doing, other than 
checking a bunch of abstracts. 

Al Williams, of Pratt, has taken Sam 
Bartlett’s place on the Public Service Cor- 
poration, and is now moved into Topeka. 
Billy Hampton has gone into Al’s office at 
Pratt, to hold it together while Al adds his 
bit to the State. 

Ralph Hall, graduating this year from 
Washburn, has gone up to Phillipsburg to 
open an office. Ralph taught school down 
Coldwater way. Got some training under 
Max Hall while he was there. Although 
the boys have the same name, they are un- 
related. Good luck, Ralph. 

Paul Schmidt left Wichita for the Army. 
He is taking some preliminary work at 
Fort Riley, then he goes to Alaska for the 
duration. Don’t forget your winter under- 
wear, Paul, and hurry back. 

L, M. Ascough, of Topeka, and I, went 
down to Wamego the other night to check 
over an insurance claim on a wrecked car. 


Had a nice visit with Ace and got to know 
him better. He is really quite a “guy.” 

William Farmer, a 1941 Kansas grad, is 
in with a couple of former Kansas 
Fred Whitten and Whitson Rogers, with 
_ now in ssf Be sagre Building, 

itten & Rogers having just gone to- 

gether 


Jim Kelsey, of Leavenworth, is in the 
Vet’s Hospital, og been for the past 
go days. We hope before this goes to 
Sian guts to fells Giliur anil Will seen ba 
out. He has had quite a siege of it. 

Otho Lomax got himself smashed up in 
an auto accident and is now in a cast at 
Christ’s Hospital, at Topeka. The High. 
way Legal Dept. will miss Otho. Speak- 
ing about Highway Legal happenings, I 
understand Marc Boss went to the hospital 
for observation a few days ago, but is out 


now. 

Jim McClure, of Topeka, has been down 
with a siege of bad health, but my inform- 
ant told me he thought he was now out 
and better. 

Harry Crane, of Topeka, was in Hia- 
watha and Troy, Kansas, on Highway bus. 
iness recently. 

Ed Archer, of Hiawatha, is figuring on 
taking it easier from here on out. He says 
he is going to let down some. 

Bob Finley and Roy Nelson went to 
South Dakota on a pheasant hunting trip. 
I understand they took Buzz Hill, of Wa- 
mego, along just to get the use of Buzz’s 
Airdale dog who, as rumor has it, is a 
great dog on pheasants. 

I hear some talk of Harry Miller coming 


town that night. I know now, Paul, why 
you hurried. 

Tim Bannon, of Leavenworth, was in 
Kansas City the day I spent in town, I 
know he didn’t know I was coming. 

Lee Bond says the law business in Leaven- 
worth must have left with the Army they 
had at the Fort, not very brisk the last 
thirty days or so. 

John Foulks was home with the flu the 
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day I spent in Atchison, as was Maurice 
O'Keefe, home with the same ailment. 
Maurice O’Keefe and Carl Root have a 
new corner office, fixed up with new equip- 
ment, new chairs and whatever else it takes 
to fix up an office. Looks good. 

Leon Askren has moved his office one 
block further down town. He is now more 
or less on the “four corners” of Atchison. 

I saw Judge Ryan at Hiawatha one eve- 
ning recently. The Judge looked like he 
was full of business and had some place to 


go. 

Ed Boddington, of Kansas City, Kansas, 
said something about the Wyandotte boys 
having the Leavenworth boys down to a 
picnic about Oct. 1st. I did not get the 
particulars but I think I know the results 
and answers. A good time was had by all. 
Either Charlie Lowder or Willard Haynes 
did not get me the report, nor did anyone 
extend me an invitation, all of which 
“vexes” me no end. 

Jim McKay had to run off to Litchfield, 
Illinois, the day I wanted to see him. Dick 
Woodward also, of Eldorado, has just got- 
ten home from the job he is now doing for 
the State. Dick said he had been away 


forty-five days out of the last ninety. Mrs. 
Woodward said she now knew what it 
could be to have a traveling salesman for 
a husband. 

Harry Wiles has now taken over the of- 
fice and building formerly owned and oc- 
cupied by Paul Nagle, at St. John. Harry 


is getting initiated into the law business. 
His first business was.a divorce matter, one 
in which the husband had a habit of 
sloughing his wife. Anyhow, Harry got 
plenty of that kind of business in a hurry. 

Jack Copeland has completely recovered 
from his sojourn in the hospital. Is now 
out and at them again. This we are glad 
to report. I also understand that Judge 
Bob Garvin, also of St. John, is now re- 
stored to normal health, he having had an 
experience at Mayo’s. 

I just learned today that my old friend, 
Charlie Roberts, of Winfield, died the latter 
part of May. This came as a surprise to 
me and a shock to his many friends. Lloyd 
Roberts, his son, is carrying on in the old 
stand and in this we wish him good luck. 

Both Shad Janicke and Stew Bloss, of 
Winfield, got married recently. Both have 
been busy getting settled in their respective 
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homes. Stew married .a little lady from 
Lincoln, Nebraska, and Shad a girl from 
Tulsa. Congratulations from us to them. 

Jack Bond, of Eldorado, and I had lunch 
together one day recently. Jack said he was 
making all the money one man should, 
provided his tastes were not extravagant. 
— wonder where one should draw the 

ne. 

Bill Broadie, late of Kinsley, now at Win- 
field, has formed an office association with 
Christy Christian, in some new offices at 
Winfield. Looks like the office might be 
conducive to several new clients. 

Dan McCarthy and Art Wiles, both of 
Hays, were before a jury in Judge Bill 
Skinner’s court at Stockton, in an attempt 
to convince the twelve good men that the 
allegations filed by the County Attorney, 
Wayne McCaslin, were at least exaggerated. 
I didn’t stay to learn the verdict. 

Shorty Osborn, of Stockton, gave me 
quite a bit of information I had not heard 
of before. Seems Bob Osborn, with the 
Insurance Department at Topeka, is quite 
an aviator. He flew Judge John Dawson 
out to the Northwest Bar Meeting at Saint 
Francis, in June. I understand Judge Daw- 
son gets quite a kick out of reviewing the 
trip. Am glad “Shorty” told me this—if 
ever I want to get there in a hurry I know 
where to get fast transportation. Lewis 
Ascough, of Topeka, also has a four-pas- 
senger plane. Ace didn’t tell me, but un- 
derstand on Topeka matters, where he is 
taken in, he will fly down to get Associate 
Counsel for a Topeka appearance, and is 
also thinking some of putting in a free bus 
service for the clients. 

Dallas Cordill, of Osborne, has had quite 
a sick spell. Been away from the office 
for some three years. Is now back on the 
job, getting started again. Arthritis seems 
to be his trouble. 

Harve McCaslin, of Osborne, doesn’t 
understand why a man can not get what he 
wants, when he agrees to pay for it, some- 
times in advance. This came up with ref- 
erence to his hired help on the farm. He 
says they plow when they should not and 
do not plow when they should. I don’t 
know either. Funny how the help always 
know more than the “boss.” 

Sylvan Bruner, of Pittsburg, so I hear, 
knocked off a $29,000.00 hours and wages 
deal. The plaintiff was a foreman in a re- 
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finery or smelting plant, and lost his job 
for union activities. The N.L.R.B. paid so 
much money and his job back. Run over 
several years. Nice verdict and nice work. 
Congratulations. 

Don Stanley, you will all remember, lost 
his license in Kansas to practice law 
some years ago. Don moved to the Ne- 
braska court for admittance,up there and 
incidentally, way back, had: $ome_ business 
in Nebraska. When he surrendered his 
license in Kansas he went to Nebraska. 
Moral of the story is be good enough to be 
admitted in two states. 

Judge Charlie Walsh and his wife, from 
Concordia, were in Beloit recently. Charlie’s 
mother is very ill and not expected to sur- 
vive. We all extend our regrets to Charlie 
and hope for the best. 

Leon Lundblade, of Beloit, moved his 
office out of town. Some say he went 


“high hat” and got away from the Bar. 
Others said the uptown competition might 
have been a little too keen. 

Orin Jordon, of Beloit, is doing a swell 
job on the preparation of Criminal Forms 
and Pleading. Seems the County Attor- 


neys’ association appointed him Chairman 
of a Committee to recompile the tested 
criminal forms. He is really working at it. 
With his industry and intellect, coupled 
with my promotion, well!—could be. 

Bob Helvering and Bob Ferguson, of 
Marysville, now have separate offices. Bob 
Ferguson moved down the street a block. 

W. W. Redmond, Jr., has now gradu- 
ated from Nebraska University. Coming 
back to Marysville, where his father prac- 
ticed for some forty odd years before him. 
At one time, the town of Marysville boasted 
of Jim Strong, who went to Congress. Guy 
Helvering, W. W. Redmond, and Billy 
Gregg, of Frankfort—four good old rough 
and tumble County Lawyers. The only 
one left now is Billy Gregg. I saw him in 
action just recently, defending the owner 
of an ambitious “bull,” one of those ani- 
mals who could never control his emotions 
when seductive heifers grazed. I'll say 
Billy Gregg knows his animalology. It was 
funny. Four women on the jury learned 
some cowology they never knew before. 

Ray Briman and Jim McClure, both of 
Topeka, have been in the hospital for ob- 
servation. Both out now and apparently 
alright. 
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John Berglund, of Clay Center, seems to 
have the first “Hours and Wages” case 
brought in Clay Center. John’s not just 
sure what the term “Hours and Wages” 
implies. He has spent hours trying to 
figure it out and wages—well, none just 
yet. One of the principals is underpaid— 
either John or the client. 


Hal Sheppard went duck hunting. I saw 
him after. Looked to me like all that Hal 
came home with was a disappointed gen- 
eral appearance. 

Bill Beall is busy being Rotary Governor, 
which, I guess, is a job for any one man. 

Charlie Kagey, the old “war horse,” 
fought many a battle and usually won out. 
Old man time finally cut him down. There 
can only be one Charlie Kagey, we can 
never have another. 

George Siefkin got mixed up with an 
automobile load of soldiers. Some load, 
anyhow an accident happened. George went 
to the hospital. I guess nothing real seri- 
ous, or I should have heard the particulars, 
I haven’t seen George—what I report is 
hearsay. 

Mrs. Lew Helvern, of Hiawatha, is down 
in bed with some sort of a rheumatic ail- 
ment. Getting better, and hopes to be out 
soon. She is as much of the office as Lew 
is, hence the notice. 

I tried to see Fred Vieux and Roy Cox 
at Augusta. The report was they were at 
Eldorado the day I called. Sorry to have 
missed them. 

Jack Renn found time to go to the Legion 
Convention at Milwaukee while George 
Templar was in Oklahoma City on busi- 
ness. Both boys, in case some of you don’t 
know, are among the main citizens of Ar- 
kansas City. 

John Wall, of Sedan, is getting his office 
slowly but surely re-appointed. Jack Dal- 
ton spent a month in bed with a stomach 
ailment, and is just now getting back to 
normal. 

I spent an evening up in the apartment 
of Harold and Mrs. McGugin, at Coffey- 
ville. Never a dull moment. Harold gen- 
erally knows something of interest. 

Paul Wilson, a new recruit to our ranks 
this year, is running Morris Hildreth’s of- 
fice at Coffeyville. Looks as though he 
should do it. 

Jack Liberman and I spent an hour to- 
gether, much to Jack’s displeasure and my 
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edification. Jack knows Caney well, and 
while I was there I saw George Wark. I 
haven’t seen George since the old prohibi- 
tion days, when he had charge of the Kan- 
sas City, Missouri, Regional Enforcement 
Office. 
ns, Kansas, is going to town with 
this new shell-loading plant. The main 
streets look like Wichita on Saturday night. 
The boys all report business on the up- 
turn and all doing better. Earl Bohannon 
ing his office to accommodate his 
e, and Elmer Columbia hiding from 

i t is, I think he leaves the office to 
evade me—the clients suffer, too. 

Stanley Miner, a recent comer from Mich- 
igan, went back to his old home town of 
Ness City to open an office with Tom 
Smythe and Ray McCombs to help him. 
He should get away to a fair start. This is 
the town Andy Schoeppel made famous. 

Pat Malone had one bad auto wreck. 
Pat’s car—he driving— with Mrs. Malone 
and their friends, figured in a head-on col- 
lision. The other driver was killed. Pat’s 
car was badly wrecked and all his party, 
including Pat, were badly hurt, Mrs. Ma- 
lone being the worst injured, and at this 
writing still in the hospital. 

Henry Herman got going again after a 
couple bad months with an operation this 
spring. He is out and feeling fine now. 

Ed Flood, of Hays, was in Great Bend at 
a meeting of some kind the day I tried to 
see him. 

John D. M. Hamilton, former national 
Republican chairman who bought a home 
near Philadelphia six months ago, was ad- 
mitted to the Philadelphia county bar. 
Hamilton, who formerly practiced in To- 
peka, has affiliated with a Philadelphia law 
firm in which former Sen. George Whar- 
ton Pepper is a partner. 
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Frank Grattan deeded two more quarter 
sections of his land to Kansas colleges and 
McPherson churches before his death. 
Courthouse records disclosed the deeding of 
a quarter section of land jointly to South- 
western college at Winfield; Bethel college, 
Newton; Bethany college, Lindsborg, and 
McPherson college. Another quarter sec- 
tion was deeded jointly to seven McPherson 
churches. Acquaintances estimate Grattan 
has given away more than $10,000—most 
of it to Kansas schools and churches— 
within the past ten years. 

In view of the conditions in a world most- 
ly at war, the Northwest Bar Association 
this year has added a new committee simi- 
lar to the Bill of Rights Committee of the 
American Bar Association. You will see 
this is a pretty strong committee from 
Beckner to McCaslin.— Contributed by 
Judge J. C. Ruppenthal. 


Cecil Bloomer, of Osborne, recent grad- 
uate of Washburn Law School, left this 
week (Oct. 23, 1941) to take a place at 
Boston with the Mutual Life Insurance Co. 


Samuel N. Hawkes was born May 8, 
1861, in Portland, Maine, and died Oct. 
13, 1941, at Bartlesville, Okla. He gradu- 
ated in the law school of Yale University 
and in 1887 entered the practice of law in 
Rooks County, at Stockton, Kansas. He 
served as city attorney and three terms as 
county attorney. For eight years, from 
1911, he was assistant attorney general. He 
became attorney for Empire Oil Company 
(later Cities Service) and moved to Bartles- 


ville. 


W..N. Moore died Oct. 8, 1941, at Wich- 
ita. He was the son of Israel Moore, an 
early day attorney, at Osborne, Kansas, 
and had practiced at Phillipsburg before 
going to Wichita. 
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an advertisement of a new book published, “On the Business of Being a Judge.” | 
seen it. But the subject gives an idea for a Fireside Chat which may or may not be 
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transcript never conveys a correct im- 
ible to keep the docket up to date or allow it 
the average judge is willing to put off until the 
resistance or shall he expedite matters for clients as 
for reversals, because of my own i 
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being human, I naturally like to be sustained. 
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do my best, that is the end until the Supreme Court 
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he naturally wants to correct it. I well remember one case when I 


a new trial, A transcript of the evidence was furnished me and almost 
for a record although, 


it argument a new trial was granted. Every human mind is forgetful and mistakes are the 


of the case—then what is the judge thinking? Frankly I give the matter 
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Pick Up The Ball And Run 


Have you ever played tootball? If you have, you 
know that there is one thing that wins, and that is 
carrying the ball. 


An occasional pass might gain a few yards, a good 
kick might add a point or two to the score, but the 
thing that makes a championship team is keeping 
the old pigskin traveling toward the other fellow’'s 


goal post. 


So it is in the practice of law. The occasional spec- 
tacular will put you in the limelight for awhile, but 
it is the day-in-and-day-out, week-in-and-week-out 
performance that wins the cases. 


When “carrying the ball", our subscribers enjoy a 
great advantage in having Shepard's Citations run 
effective interference for them. Shepard's has been 
doing this day-in-and-day-out, week-in-and-week-out 
for sixty-eight years. No wonder it's indispensable. 


Shepard's Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 


Copyright, 1941, by The Frank Shepard Company 
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IN ACQUIRING U. 8S. REPORTS 





iol ing UNITED STATES SUPREME CouRT REPORTS to his 
library, the prudent lawyer would — 
1. See the set most frequently en- 
countered in his visits to other 
law offices. 


a mass of cases on the questions 
selected for L. ed. annotations. 


5. Investigate the time-saving 


2. Learn the great service value of possibilities in the great U. S. 


Rose’s NOTES (exclusively in 
the L. ed. edition). 


8. Select the format which more 


nearly fills his requirements. (in 
the Lawyers’ Edition there are 
three.) 


4. Recognize the great value of 


the many exhaustive and thorough 
annotations in L. ed. containing 


DIGEST, a digest built exclusively 
for the cases decided by the high- 
est court in the land. 


And after having found that the 


proof favored LAWYERS’ EDITION, 
the lawyer would have his secre- 
tary write us to furnish full infor- 
mation as to how easily this set 
could be added to his library. 


After all, isn’t that exactly what you should do? Write the 
publisher. Remember there is no obligation in asking for 
information to which you are entitled. 





The Lawyers Co-operative Publishing Company 














Being Prepared .... means Being Informed 


Always consult the 


U. S. CODE ANNOTATED 


Up-to-the-Minute Information on Federal Laws 
and all Court Constructions is supplied 
promptly to U.S.C.A. subscribers 


SPEEDY — 


Is an exclusive U.S.C.A. service that has proven 
particularly valuable during sessions 
of the Congress 





United States 
Cod 


e 
Annotated 
v Ask for full details including 


The Completely Annotated convenient terms 
Edition of the Official 
U.S. Code 


“i WEST PUBLISHING CO. 
Constantly Cited St. Paul, Minn. 


by the 
Courts EDWARD THOMPSON CO. 
Brooklyn, N. Y. 
































THE * 
WIFE’S SIDE 


“I’m the one that’s going 
to use this it’s 
got to be fast! I’m too busy 
to wait around for the ket- 
tle to boil—or the oven to 


ibility of Gas that gives me 
degree of heat I need. 

| won all the wonderful 
and work- 


THE 
HUSBAND’S SIDE 


**I’m the one that’s going 
to pay the bills for food 
and fuel—so the economy 
and efficiency of Gas make 
sense to me! I want a range 
that will last for years and 
won't need costly replace- 
ments—that means a Gas 
range too! And I want one 
that’s as good looking and 
up-to-the-minute in its way 








new 
saving features I'd get = os oar nae Sa 
be proud to show our 
friends—like the beauty I 
saw in a store window just 
this morning! Yes! guess it 
would be smart to take 
Mary downtown and have 
if I had a marvelous new her pick one out tomor- 
Gas range.’’ row!’’ 


Indeed Gas is the wonder fuel for cooking, and the modern Gas range will bring 
many cooking pleasures every day, from the first day you start cooking the 
new way. @ Faster coo on top burners and in the oven, or slow simmer 
cooking to tenderize vegetables and keep healthful mineral salts from boiling 
away. Smokeless broiling of steaks and chops will be a frequent delight to the 
appetite. Self-lighting top burners end need for using countless matches. @ En- 
joy these cooking pleasures in your own home. Show your husband (or wife!) 
the new Gas ranges at your Gas company or Gas appliance dealers. 


THE GAS SERVICE COMPANY 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 
Two-Channel Radio 
Circulating Ice Water 
Complete Electrical Outlets 
Showers Over All Baths 
Bed Reading Lamps 
Complete Banquet Facilities 
Beauty and Barber Shop 
Kit Kat Coffee Shop and Pup Lunch 





It Costs No More to Stay at the Best 





The ALLIS 


A FRIENDLY HOTEL 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 



































Patriot Number 1 


It’s not that Reddy Kilowatt is 
any more willing to serve the U.S.A. 
than any of America’s other pa- 
triots ... 


But the fact is, quoting govern- 
ment officials, ‘‘. . . no other defense 
industry is so universally essential 
to the success of the defense pro- 
gram.”’ 


So don’t think we’re immodest 
when we call him Patriot Number I. 
You’ll find him busy as a beaver in 
refineries, plane plants, and in every 
other defense industry. 














The JournaL 


z men who aided Alexander 
| Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even ia 
the form of organization, of your tele- 

e phone service. 
7 hings ce « 
Baz himeelf, the young inventor... 
you may today his place is taken by Bell Tele- 
phone Laboratories, with its couatless 
improvements to the telephone art. 
not know... Pi yee. 


Tomas A. Watson, making with his 
about yOUr — own hands the first telephones... to 
day his place is filled by the great 
shops of Western Electric Co., which 
Telephone supplies i a saving the materials 
needed in the Bell System. 


e@ ee 
Garpnoraz G. Hussanp, first business 
adviser of the infant telephone indue- 
try...and today the American Tele- 
phone and Telegraph Co., pareat 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds for necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in the end the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone orgaa- 
ization these men created have 
gone to give good telephone 
service at fair cost to the user. 


SOUTHWESTERN BELL TELEPHONE COMPANY 





SSE semen 
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The Latchstring Is Always Out ! 


You'll find a real welcome and genuine friendliness awaits 
you at the Jayhawk; Topeka’s newest and finest ‘hotel 


@ 300 Modern, attractive @ Convenient, Easy to find 
rooms Location 
@ Air Conditioned Coffee © Reasonable, moderate 


Shep and Dining Room and 
@ Garage and Theatre in - Ball Roce Puatiitices 
connection Boof Garden 


ttn JAYHAWK 


TOPEKA 











Speaking of Trusts... 


One of the most important decisions your client will 
make concerns the choice of an Executor and Trus- 


porations we serve as Registrar and Transfer Agent 
of stocks and as Fiscal Agent in widely varying 


capacities. 
Invested Capital Over $700,000.00 


The CENTRAL TRUST COMPANY 


Affiliated with The Central National Bank 


J. E. MERRIAM PERRY PITCHER 
President Trust Officer 
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IMPORTANT—KEEP THIS AD 





BIND YOUR BAR JOURNAL 
FILE 


ULES 
Including New Statement of Affairs | Fy) Cloth, per Volume 
Single Set $1.75 
Two to Four Sets, each_....... 1.50 Full Buckram, per Volume-..... 2.75 


Four or More Sets, each......- 1.25 | Full Leather, per Volume--_-_-_-- 4.76 


THE WICHITA EAGLE PRESS @ Wichita 
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